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2018 Report to the Supreme Court of Texas 

by the Grievance Oversight Committee 
 
Background and Description of Committee Activities During the Biennium 
 

The Texas Supreme Court originally established the Grievance Oversight Committee (“the 
GOC” or “the Committee”) in the 1970s and most recently reconstituted the GOC by Order dated 
February 22, 2011.  The Supreme Court has charged the Committee generally with reviewing the 
operation of the attorney-client grievance process and reporting its observations and 
recommendations to the Court.  Over the life of the GOC, the Committee has provided both 
periodic annual and biennial reports to the Supreme Court, as well as reports on specific issues 
affecting the grievance process as requested by the Court.1 

During this biennium, the Committee has conducted meetings across the State.  At these 
meetings, the GOC has visited with and interviewed members of the judiciary; attorneys; public 
officials; members of the public; representatives of public interest groups; and stakeholders in the 
grievance process, including persons who have been involved in grievance proceedings as 
grievance panel members, complainants, respondents, representatives of complainants and 
respondents, and personnel with the Chief Disciplinary Counsel of the State Bar of Texas 
(“CDC”), the Commission for Lawyer Discipline (“CLD”), the Client Attorney Assistance 
Program (“CAAP”), and the Board of Disciplinary Appeals (“BODA”). 

The Committee traveled to and met in the following locations around the State during the 
last biennium:  Austin, Beaumont, Dallas, El Paso, Fort Worth, Houston, Pearland, San Antonio, 
Tyler, and Waco. 

The Committee bases its observations and recommendations in this biennial report in large 
part on its analysis of the input received from this broad base of persons.  These individuals have 
been involved in some capacity with the Committee or have provided general observations about 
the grievance process as citizens concerned with the proper operation of the legal profession.  The 
Committee expresses its profound appreciation for all those persons across the State of Texas who 
took the time to meet with the Committee and share their experiences and insights.  These persons 
interrupted busy schedules and lives to meet with the Committee, and many traveled significant 
distances to attend a Committee meeting held within a region. 

 

                                                 
1Additional information on the GOC, as well as links to past reports, may be found at 

www.txgoc.com. 

 

http://www.txgoc.com/
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The Committee cannot perform its mission without input from such a broad base of willing, 
candid, and perceptive persons.  In an effort to ensure that the Committee is receiving candid and 
complete input from stakeholders, the Committee operates on a “non-attribution” basis, without 
identifying by name in its reports the individuals who provide specific comments or suggestions 
that the Committee evaluates.  

Committee’s General Observations 

The Committee appreciates the continued opportunity to advise the Court on issues 
affecting the attorney-client grievance process, and to do so through a process that involves 
collaboration among a diverse committee membership.  The Committee’s members are diverse in 
terms of their professional backgrounds (including both non-lawyer and lawyer professionals); 
their regional and community affiliations within Texas; and their race and ethnicity.  This diversity 
has allowed the Committee to appreciate the impact that the attorney-client grievance process has 
on different stakeholder groups (the public, lawyers, clients, and the State Bar), and to recognize 
that the attorney-client grievance process may function differently across the state, depending on 
a particular region’s needs and legal system.  The Committee is mindful that in a state as large and 
as diverse as Texas, a “one size always fits all” rule for anything—including the attorney-client 
grievance process—would not recognize and support that diversity. 

In attempting to evaluate the proper functioning of the attorney-client disciplinary process 
throughout Texas, the Committee has made it a priority during the current biennium to reach not 
only the larger urban communities, but also smaller cities, towns, and communities not recently 
visited by the GOC.  These regional meetings drew grievance panel and community members from 
even smaller towns and rural areas in that region.  The Committee was proactive in reaching out 
to stakeholders in each region through email, hard copy letters, and telephone calls.  These efforts 
resulted in the Committee receiving input during the current biennium from a broad and diverse 
spectrum of stakeholders. 

 As part of that regional meeting process, the Committee also placed a special emphasis on 
reaching out to, and hearing from, non-attorney members of grievance panels, and in turn received 
a great deal of valuable input from these members. 

The Committee recognizes that its work has generated another avenue for stakeholders in 
the attorney-client grievance process to raise concerns, and appreciates the confidence of the Court 
in allowing it to fulfill that role.  The Committee fully recognizes that its role is not to serve as an 
appellate or review body with respect to the results of particular grievances.  Grievances are 
administered through CLD and CDC.2  The Committee recognizes that its role is to assist the Court 

                                                 
2For a description of these two entities, and their organization and functions, please see the 

information available at the State Bar of Texas website, including the annual reports published by CLD that 
are accessible through the State Bar’s website at www.texasbar.com. 

http://www.texasbar.com/
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in overseeing the attorney-client disciplinary process as a whole, and to help the Court respond to 
issues concerning the attorney-client grievance process that are brought to the Court’s attention.  
During a time in which issues concerning the attorney-client grievance process have been brought 
directly to the Court, the Committee understands its role as serving as “eyes and ears” on systemic 
issues affecting the internal operations of the grievance process and its accessibility to members 
of the public. 

As part of its role, the Committee must interact, and has interacted, with CLD, CDC, 
BODA (which serves as an appellate body with respect to grievance and disciplinary decisions), 
CAAP, and other State Bar-related groups.  Through the process of interacting with representatives 
of these groups, the Committee not only gathers information about the attorney-client disciplinary 
process but also has the opportunity to discuss systemic issues and potential areas for 
improvement.  The Committee has found representatives of all of these entities to be dedicated to 
the proper functioning of the attorney-client disciplinary process, and genuinely interested in both 
the continuous improvement and transparency of that process. 

The Committee looks forward to its continued work with CLD, CDC, BODA, CAAP, and 
other State Bar-related groups as they implement continuous improvement to the functioning of 
the attorney-client grievance process.  As indicated more specifically below in this report, the 
Committee stands ready to follow up with the Court, CLD, CDC, BODA, CAAP, and other State 
Bar-related groups for any assistance it might provide in overseeing the implementation of 
potential changes in legislation, State Bar rules, and disciplinary procedures or operations 
following the State Bar’s recent Texas Sunset Commission review and resulting changes to the 
State Bar Act. 

The Committee’s work over the past biennium has led to discussions with stakeholders 
regarding numerous issues, including but not limited to, the following procedural and substantive 
issues affecting the grievance process: 

• Ongoing efforts to promote the proper and active role of grievance panels from across the 
State; 

• The training and support afforded to all members of grievance panels across the State, 
especially public members; 

• The function of grievance panels, including the appropriate balance between in-person 
meetings and meetings by telephone conference call, voting methodologies among panels, 
and other procedures with respect to the disposition of matters placed before the panels; 

• Enhancing methods to ensure consistency in the treatment of grievances by panels across 
the State, including the uniform interpretation and application of the Texas Disciplinary 
Rules of Professional Conduct (“Professional Conduct Rules”) and Texas Rules of 
Disciplinary Procedure (“Disciplinary Procedure Rules”); 
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• The issues presented within the attorney-client grievance system by a lack of State Bar of 
Texas jurisdiction over non-Texas attorneys practicing immigration and other federal law 
in Texas; 

• The issues presented within the attorney-client grievance system by increasing mental 
health pressures affecting attorneys of all ages, and concerns over aging and/or impaired 
attorneys; and 

• The ability of the attorney-client grievance process to serve as an effective check on 
barratry in those various locations throughout the State in which barratry is, 
disproportionately, an existing and continuing concern. 

The Committee’s work has also concerned, as examined in prior reports, ongoing efforts 
to augment the fairness and transparency of the grievance process to persons who initiate 
grievances and to persons responding to grievances, including: 

• The form of notification given to complainants whose grievances are classified as inquiries 
rather than as grievances by CDC, and are thus dismissed early in the review process; and 

• Efforts to safeguard, when mandated by the State Bar Act and Disciplinary Procedure 
Rules, the confidentiality associated with the grievance process, including an issue with 
private reprimands being made public by a complainant. 

Certain of these areas listed above were addressed in greater detail during this current 
biennium and are reported on below in this report.  During the upcoming biennium, the Committee 
will continue to evaluate and report its conclusions on potential efforts and measures to address 
the above-listed issues, including those not discussed in detail in this report and other reports issued 
during the current biennium. 
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Specific Areas of Committee Review and Recommendations 
 
1. Streamlining Changes in the GOC Membership Rotation 
 
Background 
 

The historical rhythm of the GOC fiscal year operating schedule during a biennium has 
been that the GOC schedules monthly meetings in cities and towns across Texas, to take input 
from grievance process stakeholders from all corners of the State.  Of the twelve months, 
December usually involves a conference call among the GOC members, due to the holiday season, 
and the Committee does not meet in the month of July.  

The GOC’s biennial report is due to the Supreme Court of Texas on June 1 of each even-
numbered year.  Since the implementation of term limits for the GOC, each GOC member’s three-
term begins on September 1 of the year of appointment and ends on August 31 three years later. 

Given that the biennial report is due on June 1, and the month of July is always an “off” 
month, having new members installed on September 1 has left the month of August as the last 
meeting of the “previous” membership, and the month of September as the first meeting of the 
GOC to include the newly installed members.  This schedule, in effect, disjoints the new members 
from the learning and planning session opportunities occurring in August, the first month of fiscal 
“annual” operations of the GOC. 

The Committee believes that it would be in the best interest of the development of its 
newest members, and ultimately, in the best interest of the purposes of the Committee, that all new 
members be installed effective as of July 1 in the year of appointment, as opposed to September 
1.  With this change, new members would be present at the earliest possible date for training and 
the beginning of the planning stages for the next biennium. 

Recommendation 
 

The Committee recommends that the Supreme Court consider providing that all future 
appointments to the Committee will have a three-year term with a start date of July 1 in the year 
of appointment and an ending date of June 30 in the third year following appointment. 
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2. Sunset Commission Report and Action by the Texas Legislature Affecting the 
Attorney-Client Disciplinary System 

 
Background 
 

During its most recent session, the Texas Legislature considered the January 2017 Report 
to the 85th Legislature from the Texas Sunset Advisory Commission (the “Sunset Commission”).3  
Prior to the 85th Legislative Session, the Sunset Commission evaluated the State Bar of Texas 
(among other agencies) pursuant to the Texas Sunset Act, which requires periodic review of the 
need for, performance of, and improvements to state agencies.4 

The Sunset Commission report addressed the attorney-client grievance process in several 
respects, most notably under a section entitled “Texas’ Attorney Discipline System Lacks Best 
Practices Needed to Ensure Fair, Effective Regulation to Protect the Public.”  Among the Sunset 
Commission’s findings under this section of the report were the following: 

• CDC should have access to criminal history information on licensed attorneys for use in 
investigating grievances and pursuing those grievances classified as complaints; 

• Attorneys should be required to self-report criminal history and disciplinary actions from 
other states; 

• CDC should receive overdraft notifications on client trust fund accounts; 

• CDC should be vested with investigative subpoena authority; 

• The attorney-client grievance process should incorporate an early settlement conference 
process; 

• A standard internal deadline should be set for the completion of the CDC’s investigation 
of a grievance; 

• The use of the Grievance Referral Program should be expanded, especially for cases 
involving attorney substance abuse, mental health, or law practice management issues; 

• Current sanction guidelines in the Disciplinary Procedure Rules do not provide enough 
specific guidance to grievance panels and district courts; 

                                                 
3For the Court’s convenience, a copy of the relevant sections of the Sunset Commission report is 

attached to this report as Tab 1. 

4The State Bar Act contains a provision making the State Bar of Texas subject to the Texas Sunset 
Act. 
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• The attorney-client grievance process should be made more transparent through increased 
reporting to the public on attorney disciplinary histories, and through increased explanation 
to complainants whose grievances are dismissed through CDC’s classification process. 

The Sunset Commission made several recommendations based on its conclusions, 
including the following: 

• Giving CDC access to criminal background information collected by the Board of Law 
Examiners; 

• Requiring those attorneys who do not have fingerprints on file with the Board of Law 
Examiners to provide them; 

• Requiring attorneys to self-report criminal activity and disciplinary activity in other states; 

• Requiring overdraft notification to CDC for client trust accounts; 

• Reinstating CDC’s ability to use investigatory subpoenas; 

• Implementing an investigatory hearing process to help with early resolution of cases; 

• Evaluating the internal CDC deadlines for completion of investigations; 

• Formalizing and expanding the use of the Grievance Referral Program, which is a non-
binding mediation program alternative to the standard processing of grievances; 

• Developing comprehensive sanction guidelines within the Disciplinary Procedure Rules; 

• Increasing CDC monitoring of the national sanctions database and transparency of public 
attorney disciplinary information, and explanations to complainants whose grievances are 
dismissed; 

• Instituting a position for an ombudsman who would report directly to the Supreme Court 
and who would, among other things, help to oversee the attorney-client grievance process. 

In separate sections, the Sunset Commission also addressed potential for increased 
utilization of the CAAP program to support the effective and efficient resolution of grievances. 

As the result of the Sunset Commission report and subsequent hearings and conferences 
during the Legislative session, the Texas Legislature amended certain provisions of the State Bar 
Act.  In Senate Bill 302, the Legislature enacted the following such changes: 

• A change to broaden the ability of CDC to refer a “minor grievance” to a voluntary 
mediation and dispute procedure (i.e., CAAP) (TEX. GOV’T CODE § 81.072(e)); 
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• A change to restore the CDC’s investigatory subpoena power and ability to convene 
investigatory hearings (id. §§ 81.080, 81.082); 

• A change to require attorney self-reporting for criminal offenses and disciplinary 
proceedings in other states (id. § 81.081); 

• A change to require the development of sanction guidelines by CDC and the Supreme 
Court (id. § 81.083); 

• A change to require the development of a “grievance tracking system” that will, among 
other things, allow for CDC to more effectively categorize violations and sanctions 
imposed, identify disciplinary trends, and publish information in the tracking system to 
CLD, grievance panels, and the public (id. § 81.084); 

• A change to require CDC to periodically check the National Lawyer Regulatory Data Bank 
maintained by the American Bar Association (id. § 81.085); and 

• A change to authorize CDC to hold investigatory and disciplinary hearings by 
teleconference. 

In addition to implementing certain changes and improvements to the attorney disciplinary 
process as recommended by the Sunset Commission, the Legislature also enacted as part of Senate 
Bill 302 changes to the CDC’s reporting responsibilities on efforts to combat barratry in the State, 
through CDC’s own efforts, and those taken in cooperation with law enforcement authorities (id. 
§ 81.076(h)). 

Recommendations 
 
 Many of the issues raised by the Sunset Commission have been the subject of previous 
reports from the GOC and are the subject of ongoing review by CLD and CDC.  The changes to 
the State Bar Act made by the Legislature through Senate Bill 302 address many of the concerns 
and suggestions raised by the GOC in its prior reports.  With respect to the Sunset Commission’s 
report and the legislative changes outlined above, the Committee offers its further observations 
and recommendations: 

1. As indicated in the below section of the report discussing the summary disposition 
process, there is a need (that is fully recognized by CDC and other stakeholders) to 
augment grievance panel participation in the process.  The “pendulum has swung too 
far,” in the Committee’s view, toward the direction of summary or other disposition of 
grievances by CDC staff, and away from contested hearings before grievance panels to 
determine the outcome of complaints presenting factual disputes.  CDC should (and 
has indicated that it will) use the newly re-instituted investigatory hearing process as a 
means of increasing grievance panel involvement in the substantive review, 
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administration, and resolution of grievances.  Even in matters in which the existence of 
a Professional Conduct Rules violation may be not apparent from existing facts, the 
GOC believes that there are certain situations in which it would be beneficial for the 
complainant and respondent to appear in person before a grievance panel in an 
investigatory hearing.  The use of an investigatory hearing would provide feedback to 
the complainant and respondent before a decision is made on whether a complaint 
presents “just cause.”  Using this process in cases that present a disputed fact issue on 
the existence of a Professional Conduct Rule violation would increase the sense of 
transparency and access to the grievance process, as well as serve to get panels more 
involved, and at an earlier time in the process. 

2. As a means of evaluating the use of investigatory hearings to gain increased 
involvement by grievance panels in the process, the efficacy of the investigatory 
subpoena process, and the impact of investigatory hearings on the overall 
administration of grievances, the CDC should consider tracking on an annual or more 
frequent basis (a) the number of investigatory hearings conducted following the 
passage of Senate Bill 302; (b) the number of investigatory subpoenas issued in 
connection with that process; (c) compliance rate with investigatory subpoenas; and (d) 
the number of grievances that are resolved following the initiation or conduct of an 
investigatory hearing. 

3. As also indicated in the below section on the summary disposition process, the 
Committee believes, based on its feedback from grievance panel members, that the use 
of teleconferences—while convenient—is not generally conducive to ensuring active 
participation by and interaction among grievance panel members, most especially 
public members.  The Committee also expresses its concern that investigatory or 
evidentiary hearings conducted by telephone may not always accord both the 
complainant and the respondent with an opportunity to be heard in a manner that fully 
promotes transparency and confidence in the grievance process.  The Committee 
recognizes that CDC was provided with explicit discretion through Senate Bill 302 to 
conduct investigatory (and even disciplinary) hearings by teleconference, and that 
telephonic hearings will sometimes be necessary for logistical or other reasons.  
However, the Committee recommends that this discretion be exercised with extreme 
caution by CDC. 

4. The Legislature’s addition to the State Bar Act of specific reporting responsibilities by 
CDC with respect to efforts to regulate barratry, both on its own and in coordination 
with law enforcement authorities, sends a strong message to all stakeholders regarding 
the importance of the issue of barratry to the practice of law and effective 
administration of the attorney discipline system.  The Committee recommends that 
CDC’s future reports on this issue be detailed and then monitored to determine further 
improvements to the State’s overall efforts—including through CDC’s coordination 
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with law enforcement authorities—to control improper solicitation of clients by 
lawyers in violation of law and ethical rules. 

5. CDC can and should incorporate the sanctions guidelines included as part of the Senate 
Bill 302 reforms into the training program for grievance panel members, both at the 
time of their appointment and as continuing education. This has been previously 
addressed by the GOC and is addressed below in this report. 

6. Finally, the Sunset Commission’s observations and recommendations concerning the 
CAAP program significantly overlap with the GOC’s previous reports and 
recommendations, and thus are incorporated into the section below addressing the 
CAAP program. 

3. The Summary Disposition Process, and Efforts to Increase Panel Involvement in the 
Administration and Resolution of Grievances Classified as Complaints 

 
Background 
 

The State Bar Act provides that if CDC reviews and investigates a grievance classified as 
a complaint, and finds there is no “just cause” for the complaint, then CDC “shall place the 
complaint on a dismissal docket.”  TEX. GOV’T CODE § 81.075(a), (b). 

The Legislature added this process of “no just cause” dismissal to the State Bar Act in 
2003, in part in response to an earlier review of the attorney disciplinary process by the Sunset 
Commission that recommended such a change to increase efficiency in the resolution of 
grievances.  As the Sunset Commission reported at the time, “[t]his CDC investigation serves to 
streamline the process by reducing the number of administrative hearings necessary in the current 
process.”5 

Following this legislative change, the Supreme Court adopted provisions, within the 
Disciplinary Procedure Rules, regarding the summary disposition panel (or “SDP”) process.  The 
Disciplinary Procedure Rules define an SDP in Rule 1.06(CC) and sets out the SDP procedures in 
Rule 2.13.  Under these procedures, a complaint classified as a complaint by CDC’s classification 
attorneys is then transferred to its respective region to be investigated and reviewed by that regional 
CDC office.6 

                                                 
5Sunset Commission Summary of 2003 State Bar of Texas Recommendations, available at 

https://www.sunset.texas.gov/reviews-and-reports/agencies/state-bar-texas. 

6For more information about the process by which CDC classifies grievances as either complaints, 
which proceed to the next level of analysis, or “inquiries” that are dismissed at the classification stage, 
please see the GOC’s October 1, 2015 Report on the Grievance Classification Process. 

https://www.sunset.texas.gov/reviews-and-reports/agencies/state-bar-texas
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For each grievance classified as a complaint, CDC personnel (usually one assigned attorney 
and an investigator) will conduct the review and investigation and, pursuant to the rules, will either 
(1) recommend to the SDP that no “just cause” exists, or (2) alternatively conclude that “just cause” 
does exist and channel the complaint through the evidentiary hearing process.  If CDC places the 
complaint on the dismissal docket due to the absence of “just cause”—which is defined under the 
Disciplinary Procedure Rules in relevant part as “such cause as is found to exist upon a reasonable 
inquiry that would induce a reasonably intelligent person to believe that an attorney either has 
committed an act or acts of Professional Misconduct requiring that a Sanction be imposed”—the 
case for dismissal is presented to an SDP. 

The SDP is a panel of local grievance committee members comprised of two-thirds lawyers 
and one-third public members.  The SDP operates independently of CDC and can either vote to 
accept or reject CDC’s recommendation of “no just cause.”  Prior to the SDP hearing, the 
participating grievance panel members receive a packet (usually by election of the panel member 
in electronic form) that includes the grievance and any response from the respondent, as well as 
the underlying materials provided by the complainant, respondent, and/or gathered by a CDC 
investigator.  CDC typically presents the SDP with a written report on the dismissal 
recommendation.  Neither the complainant nor the respondent is present during the SDP hearing. 

There are no uniformly applied procedures for the conduct of the SDP hearing.  Reports to 
the Committee indicate that the vast majority of SDP hearing panels are conducted by 
teleconference.  The GOC received reports that in many instances, relatively little discussion 
among panel members occurs about the matters presented for dismissal. 

In most reported instances, the cases are presented and opened for discussion on a case-by-
case basis.  Alternatively, a panel chair might ask if any of the SDP members have any questions 
about any of the matters recommended for dismissal as a whole, and if not, the panel votes to 
accept the recommendations as a “slate.” 

There also do not appear to be uniformly applied procedures for voting on dismissal 
recommendations by SDPs.  Some panel members report dismissing cases based on a majority 
view of the SDP.  Others indicate that if any panel member has a concern about dismissing a case, 
the SDP will determine to retain the case and place it on an evidentiary hearing track and/or ask 
for additional information. 

If the panel accepts the SDP’s recommendation of “no just cause,” the complaint is 
dismissed.  If the panel rejects the CDC’s recommendation, the complaint is then channeled 
through the evidentiary hearing process.  If the complaint is channeled through the evidentiary 
hearing process, it is ultimately heard through contested hearing before another grievance panel 
(which does not include any members who served on the SDP) or trial court, depending on the 
respondent attorney’s election.  As an alternative track, occasionally (but not frequently, according 
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to reports to the GOC) the SDP asks the CDC attorney or investigator to conduct additional 
investigation prior to voting on the CDC’s “no just cause” dismissal recommendation. 

In June 2016, the GOC set out to examine and review the SDP process and its effectiveness.  
Concerns were raised with the Committee by various stakeholders that notwithstanding the 
concerns over making the grievance process as efficient as possible, a large number of cases 
classified as complaints were being summarily disposed of through judgments of CDC attorneys 
and investigators—as affirmed by summary disposition panels—rather than being evaluated on 
the merits through contested evidentiary proceedings by grievance panels. 

In an attempt to explore this phenomenon, the GOC obtained a wide variety of feedback 
from grievance panel members from across the state.  The nature of such feedback varied greatly 
depending on the region.  That feedback included the following repeated observations: 

• The vast majority of CDC’s summary disposition recommendations are accepted by the 
SDPs; 

• Occasionally, an SDP will reject a summary disposition recommendation; 

• Occasionally, an SDP member will ask for additional information that causes the summary 
disposition recommendation to be “tabled” for later review; 

• The level of discussion and questioning by SDP members can vary widely, with numerous 
reports of little discussion concerning dismissal recommendations; 

• Many SDP dockets are conducted telephonically, with concerns that conducting such 
meetings by telephone leads to an inadequate level of discussion and deliberation; 

• The details of SDP procedures vary in significant ways, including (1) whether the cases in 
an SDP docket are reviewed individually or presented all at once as a “slate”; (2) whether 
SDP members are encouraged to express their views affirmatively on cases recommended 
for dismissal; (3) whether both the CDC attorney and assigned investigator are available 
during the SDP docket to answer questions from SDP members; and (4) whether all SDP 
members must agree to the dismissal recommendation; 

• Grievance panel members expressed some confusion over the standard of “just cause” to 
be applied in SDPs, and reported a lack of training on that standard, including comments 
by public members that they did not have a full understanding of the “latitude” available 
to them in terms of making decisions on the “sufficiency of evidence” to support a 
Professional Conduct Rules violation; and 

• Public members can oftentimes be hesitant to offer comments in summary disposition 
hearings, especially given that summary disposition involves a CDC attorney’s assessment 
of how the “just cause” standard applies to a particular complaint. 
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In investigating the use of the summary disposition process, the GOC also met with and 
obtained useful feedback from CLD and CDC leadership, including leaders from CDC’s central 
and regional offices, on the issue. 

Finally, the GOC analyzed the available data on the trend in use of summary disposition in the 
processing of cases, as opposed to the use of evidentiary hearings.  That data reflects the following: 

BAR YEAR 2012-13 2013-14 2014-15 2015-16 2016-17 
Total Grievances Filed 
 

7,438 7,394 7,512 7,760 7,559 

Total Grievances 
Classified by CDC as 
Complaints 
 

1,628 1,567 1,495 2,383 2,125 

Complaints Presented by 
CDC for Dismissal on 
Summary Disposition 
Dockets 
 

1,304 1,175 1,217 1,554 1,932 

Complaints Dismissed 
Through Summary 
Disposition Process 
 

1,286 1,147 1,189 1,520 1,897 

Elections/Defaults to 
Evidentiary Hearings 
Following Absence of 
Summary Disposition 
 

447 413 452 471 532 

Evidentiary Hearings 
Convened/Conducted 
 

Not 
Available 

73 82 80 70 

Evidentiary Settlements 
 

Not 
Available 

149 214 219 208 

 

The reported data and the GOC’s investigation of the use of the summary disposition 
process has led the Committee to conclude that in the years since the “no just cause” dismissal 
procedure was implemented, through legislation and the Disciplinary Procedure Rules, the 
pendulum has swung too far away from the use of evidentiary hearings to fully evaluate complaints 
on the merits through contested proceedings.  For example, in its meetings with grievance panel 
members and leadership across the state, the GOC would consistently ask about the number of 
evidentiary hearings being conducted.  Many grievance panel members, even those who had served 
for many months on a panel, reported having not been involved in even one evidentiary hearing.  
Other more experienced panel members consistently reported being involved in only a handful of 
evidentiary hearings, if that, in a given year. 
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The above data shows that grievance panels do participate in a limited number of 
evidentiary hearings each year, but the data also shows that a relatively small percentage of 
grievances classified as complaints ultimately result in evidentiary hearings before grievance 
panels.  When comparing in the above table the number of classified complaints in a given year 
against the number of evidentiary hearings before panels has ranged from a high of 5.48 percent 
to a low of 3.29 percent during the time period covered. 

To their great credit, leadership of both CLD and CDC have expressed a full recognition 
that the pendulum has swung too far away from active involvement of grievance panels through 
contested hearings in the investigation and resolution of complaints.  The GOC applauds this 
recognition.  CLD and CDC leadership have indicated their interest in increasing the involvement 
of grievance panels in the complaint resolution process, and have stated that they intend to use 
investigatory hearings (as discussed earlier in the report) as a means of accomplishing that goal.  
In the meantime, it is unclear that any such changed emphasis on investigatory hearings will result 
in an increase in the number of evidentiary disciplinary hearings. 

Recommendations: 
 

With respect to the GOC’s examination of the summary disposition process, the Committee 
offers the following observations and recommendations:  

A. Increasing Panel Members’ Engagement and Involvement and Carrying 
Forward and Continuously Improving Training Efforts for Panel Members 

 
In traveling the State, the GOC heard from several panel members (many being public 

members) that additional training would be helpful after becoming a grievance panel member.  
Incoming panel members receive an initial orientation training, but an increased emphasis should 
be placed on continuing education of panel members. 

Training is critical to all areas of the function of grievance panels.  The GOC applauds the 
efforts by CDC to increase training for grievance panel members in the substance and process 
involved in their work, including in the area of how evidentiary hearings are conducted.  For 
example, CDC has developed a series of online training videos for grievance panel members.  In 
addition, CDC has incorporated training into its annual meetings with panels. 

To the extent not already available, this training should be expanded or amplified in certain 
respects to make the summary disposition process more understandable and “user-friendly” to 
panel members.  Regular organized panel training would be beneficial.  The Committee believes 
that additional training will lead to better panel member understanding and assessment of summary 
dismissal recommendations.  As examples, additional training could reinforce and emphasize the 
following points: 



15  

• The SDP process works best when panel members express their views as to each case 
presented for summary disposition. 
 

• Panel chairs should actively solicit input from SDP panel members, even to the point of 
“calling on” members to provide their views on cases recommended for summary 
disposition. 

 
• Although the CDC attorney and staff may have made a conclusion on the absence of “just 

cause” in making the summary disposition recommendation, it is the panel’s determination 
of whether a case meets the standard that controls. 

 
• If a summary disposition recommendation is rejected, that does not mean that a 

Professional Conduct Rules violation will ultimately be found.  Instead, it means that a 
case presents enough contested facts over potential Professional Conduct Rules violations 
to proceed with a full examination on the merits, with both sides being able to present their 
positions and evidence. 
 

• “Just cause”—which is the standard by which summary dispositions are made—is intended 
to be an objective standard of what a reasonably intelligent person would believe, based on 
a reasonable inquiry into the underlying facts.  The standard is not what any one person 
has concluded subjectively about the complaint.  Instead, the standard indicates that the 
decision-maker should only dismiss cases in which no reasonably intelligent person could 
form a conclusion that a Professional Conduct Rules violation had occurred.  The standard 
applied on summary disposition decisions is not, and is not intended to be, the standard 
that applies to a final determination on the merits.  The standard also takes into account 
that additional investigation and hearing could produce additional evidence. 

• CDC should also consider developing more specific discussion and hypotheticals for 
presentation to grievance panels as part of general training.  To ensure adequate training to 
the panel members on the necessarily generally defined term “just cause,” the GOC 
recommends that during training, the CDC create and discuss hypothetical “mock training” 
situations in which a panel (or at least several panel members) might ultimately disagree 
with CDC’s recommendation. 

• Complainants (who are most often not lawyers) are not required to allege a particular 
Professional Conduct Rule that applies to their grievance.  Although the grievance 
presented on SDP docket may have been classified as a complaint based on a determination 
that the grievance states a claim under a particular Professional Conduct Rule, that does 
not prevent an SDP panel from considering other Professional Conduct Rules that may 
have been violated. 

 
• Training on the “elements” of each Professional Conduct Rule, to facilitate a discussion on 

how the “reasonable inquiry” investigation has uncovered facts to support (or not support) 
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each.  This specific training can and should be incorporated into the more general training 
made available across all panels. 

 
To ensure uniformity and effectiveness of training, the GOC also recommends that CDC 

consider designating a statewide “point person” within the CDC staff to design and implement 
panel training efforts. 

 
B. Conducting More In-Person Meetings 
 
Many panel members who have participated in the summary disposition process expressed 

to the Committee the belief that although panel members have busy lives and that telephone 
conferences are “convenient,” almost as many of those same members agree that conducting panel 
meetings in person, rather by telephone, increases the quality of deliberation and involvement by 
panel members in dismissal decisions. 

In various meetings throughout the State, panel members discussed what everyone who 
has participated in meetings by phone teleconference had experienced:  hesitancy to participate or 
“speak up,” lack of effective interaction through visual contact, and distractions away from a 
conference call placed on “mute.”  Some panel members expressed the view that other members 
may have less incentive to review the sometimes-voluminous packets given that the only 
commitment to the SDP process is attendance on a phone call.  The vast majority of panel members 
interviewed by the Committee expressed the view that more in-person meetings could be 
beneficial, especially given the notable infrequency of evidentiary hearings. 

The GOC recommends that at least two meetings of each grievance panel per year, 
including SDP panel hearings, be conducted in person.  This will allow panel members to become 
familiar with each other and become more comfortable interacting with and voting among their 
peers.  The GOC also recommends that any SDP panel hearing that includes a grievance panel 
member who has not participated in a previous SDP panel hearing be conducted in person.  Finally, 
the GOC recommends that CDC consider encouraging SDPs to assign individual cases on 
summary disposition dockets to members of an SDP panel to “present” the case and their thoughts 
on CDC’s “no just cause” recommendation. 

C. Making Full Use of the CDC’s Investigatory Subpoena Powers Before Placing a 
Complaint on Summary Disposition Docket 

 
As discussed above, the Texas Legislature, on the recommendation of the Sunset 

Commission, recently restored CDC’s investigatory subpoena power.  This allows CDC another 
means to independently investigate a grievance classified as a complaint.  Complainants do not 
have the power to subpoena records and documents that would shed additional light on their 
allegations.  CDC can and should (and has indicated it will) use the investigatory subpoena process 
to obtain records that will assist not only CDC’s evaluation of the existence of “just cause” but 
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also an SDP’s decision about whether to accept the CDC’s recommendation on the absence of 
“just cause.” 

D. Obtaining SDP Input on Engaging Grievance Referral Program (“GRP”) 
 

Another potential method of involving SDPs in the resolution of grievances would be to 
solicit input from SDPs on referral of cases to the Grievance Referral Program (“GRP”) as an 
alternative to a dismissal on summary disposition.  GRP is being implemented in 2018, following 
prior GOC reports and a Sunset Commission recommendation.  Giving SDPs the option of 
recommending a matter be referred to the GRP mediation program would increase panel 
involvement in the resolution of matters that may not rise to a level requiring a full evidentiary 
hearing.  The Committee consistently received feedback from panel members across the State that 
they would welcome additional tools to address situations that may not merit a full evidentiary 
hearing. 

E. Standardizing SDP Voting Procedures 

As discussed above, an issue arose with the Committee concerning what kind of consensus 
is required for an SDP to reject CDC’s recommendation of “no just cause.”  The Disciplinary 
Procedure Rules provide that panels are to make decisions based on panel majorities.  TEX. R. 
DISCIPLINARY P. 2.07.  However, how such majority positions are formed, in the case of SDP 
panels, varies across the State.  For example, some panels operate by a standard that if any SDP 
panel member expresses concern about summary disposition of the complaint, the panel will not 
vote to accept the dismissal.  In other instances, panels operate by a process of accepting CDC’s 
recommendation on the entirety of the dismissal docket unless an SDP panel member raises an 
objection.  In yet other instances, the panel formally votes on each case, with the majority 
determination on whether to accept CDC’s recommendation to govern the outcome.  CDC should 
consider developing and implementing a standardized approach to how SDPs approach these 
voting issues. 

4. Resolving Grievances Without Panel’s Involvement 
 

Once a “just cause” determination is made, CDC’s “client” is CLD, and CLD gives CDC 
authority to resolve a case within a particular range of sanctions and without a grievance panel’s 
involvement based on its review of materials relating to the case and the CDC’s recommendation.  
Any deviation from that range requires additional input from CLD. 

The GOC recommends that CDC, as part of its training to grievance panel members, 
remind panels of this structure, stressing the different relationships of the parties involved.  The 
CDC should remind panels that often, cases may be resolved “on the courthouse steps,” shortly 
before trial, between the parties and without the panels’ involvement, as the data in the above table 
demonstrates. 
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5. Uniformity of CDC Contact With Complainants 
 

Through its stakeholder interviews, the Committee was not able to confirm categorically 
that as a matter of practice, CDC attorneys and investigators reach out affirmatively to each and 
every complainant when evaluating a complaint for the existence of “just cause.”  The Committee 
received reports that the CDC makes an effort to contact complainants, but other reports indicated 
that in various instances no such contact was made. 

The Committee believes that a standardized effort to interview and obtain additional input 
from complainants before making a summary disposition recommendation would serve multiple 
interests, including ensuring the integrity of SDP panel decisions.  Obviously, such a uniform 
approach would also increase the transparency of the process, as well as public confidence in the 
thoroughness of approach displayed before summarily disposing of a complaint (which has already 
been classified by CDC as potentially stating a claim for a Professional Conduct Rule violation).  
Even if a complainant’s case is later dismissed by an SDP, the GOC believes it is important that a 
complainant’s basis for the grievance is fully explored, further increasing the reliability of and 
level of trust in the grievance system. 

The GOC recommends that the CDC continue and reinforce its stated goal of contacting 
every complainant of a grievance that is classified as a complaint.  Such contacts are essential to a 
full and fair evaluation of the complaint and to the exercise of responsibility to preserve access to 
the grievance process, as well as the transparency and integrity of the system.  The GOC also 
recommends that investigators receive training on the types of questions that should be asked of a 
complainant, including whether the complainant is aware of any instances or evidence of 
misconduct other than that cited by the complainant in his or her grievance. 

6. Implementing Standardized Sanctions Guidelines 
 

As discussed above, as part of the recent changes to the State Bar Act related to the 
attorney-client grievance process, the CDC has been charged with creating recommended ranges 
of sanctions depending on the type of Professional Conduct Rule violation at issue.  These ranges 
of sanctions provide guidance to grievance panels and district courts.  After drafting the 
recommended guidelines, CDC sent a draft to the GOC for comment and review.  The GOC 
believes that these new standardized ranges of sanctions, patterned after the American Bar 
Association Standards for Imposing Sanctions, will prove helpful to panels and district courts 
when faced with the issue of sanctioning a respondent attorney after a finding of misconduct.  The 
guidelines should also aid in bringing consistency to sanctions for the same type of conduct 
throughout the different regions. 
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7. Enhancing Public Outreach Efforts and Efforts to Combat Barratry 
 

Background 

The GOC has noted that the CDC has improved its public outreach efforts, including the 
use of social media.  The GOC has also been made aware that the CDC is actively trying to balance 
“creating access to the grievance process” against “appearing to actively solicit grievances against 
the State Bar membership.” 

One outreach opportunity that is necessary in the Committee’s view comes in the area of 
barratry.  Reports received by the Committee during the past biennium continue to indicate that 
barratry continues to exist and has proliferated, especially in the area of personal injury cases.  At 
the same time, the Committee has continued to receive reports from CDC that grievances alleging 
barratry have been scarce. 

The GOC has reported on numerous prior instances on barratry in Texas and the inability 
of the attorney-client grievance process to address the issue.  For example, the GOC addressed the 
issue in its biennial report dated June 1, 2016. 

In response to a recommendation in the June 2016 GOC report, CDC has created 
audio/video PSA material for potential use on a statewide basis.  The PSA material describes 
barratry, and what action a member of the public can take if improperly solicited, including filing 
a complaint with the State Bar or with law enforcement. 

Recommendation 

The Committee commends the CDC’s efforts to increase public awareness of the grievance 
process. 

As part of this public awareness effort, the Committee recommends that CDC allocate 
efforts and resources for the statewide promotion of the anti-barratry PSA throughout Texas, 
especially in South Texas, which appears to be most affected.  The Committee further recommends 
that CDC track its efforts to disseminate and promote distribution of the anti-barratry PSA, and 
also that CDC coordinate with the State Bar to enlist other committees within the Bar to assist in 
this effort. 

 As reported previously by the GOC in its 2016 Report, fee forfeiture is available as a 
potential remedy for violations of the civil prohibitions on barratry.  Such a remedy can help to 
serve to remove the financial incentives involved for unscrupulous attorneys and others to violate 
barratry and anti-solicitation rules and laws.  Such a fee-forfeiture remedy is not explicitly made 
available to CDC.  However, CDC has broad discretion to seek a “sanction” as defined in Rule 
1.06(Z) of the Disciplinary Procedure Rules.  The Committee recommends that CDC consider and 
report on efforts to effect fee forfeiture as a component of restitution in barratry cases. 
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8. Additional Panel Training 
 

It was reported to the Committee that at least one region has implemented a “mock 
evidentiary hearing” training as part of panel members’ initial training.  This training is important, 
especially given the relevant infrequency of evidentiary panel hearings as discussed above.  Panel 
members are much less likely under the current procedures to have engaged in enough evidentiary 
panel hearings to develop a “feel” for the adversary hearing process. 

The GOC believes that such training would be very beneficial to all panel members (new 
and returning), and recommends that some kind of mock hearing be incorporated into every annual 
training.  To help ensure that the training is balanced and emphasizes process concerns of all who 
participate in such hearings, the Committee also recommends that the CDC solicit input and 
participation in the training by attorneys who have routinely represented respondents in grievance 
matters. 

9. Continuing Need for CDC Oversight of Immigration Law Practice Grievances 
 
Background 
 

For much of the GOC’s existence, immigration-related grievances did not represent a 
significant issue.  In its last two biennial reports (2014 and 2016), the GOC has discussed 
immigration-related grievances, as a result of concerns raised by stakeholders and grievance panel 
members throughout the State.  The GOC urges the CDC to maintain vigilance over immigration 
law-related grievances for the reasons addressed below. 

The practice of immigration law in Texas as a specialty area has expanded considerably in 
the past two decades.  Over twenty years ago, the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (“IIRIRA”) was passed in the U.S. Congress, setting in place measures 
that would take effective prospectively over many years.  IIRIRA altered legal options for 
undocumented individuals and provided additional grounds for removal for immigrants with 
lawful status.  Beyond the impact of IIRIRA, the demand for immigration representation has been 
intensified by policy directives at both the federal and state levels.  As a result, the number of 
immigration cases has increased in recent years.  With Texas having the second-largest population 
of immigrants of any state (outranked only by California), the services of immigration practitioners 
in Texas are in high demand. 

 Evidence of the growth of the practice of immigration law in Texas since the 1996 
enactment of IIRIRA is substantial: 

• The 2018 Texas Chapter membership in the American Immigration Lawyers Association 
(“AILA”) numbers 1,442 compared with 910 in 2008; 
 

• In 2012, the State Bar of Texas established the Immigration and Nationality Law Section 
in recognition of the growth in the immigration law practice; 
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• The State Bar of Texas Membership: Attorney Statistical Profile (2017-18) reports 1,302 

attorneys belonging to the newly-created Immigration and Nationality Law Section.  (Prior 
to the creation of the Immigration and Nationality Law Section, the number of Texas 
attorneys practicing immigration law was never counted); 

 
• The Texas Board of Legal Specialization (“TBLS”) reports the statistics below on Texas 

lawyers who have successfully become certified to practice immigration law since the 
certification in immigration became available in 1979.  Since 1999, the number of Texas 
attorneys receiving TBLS certification in immigration law has increased substantially; 

 
                                
Time Period 

# of Lawyers Receiving 
TBLS Certification 

1979 – 1989 27 
1989 – 1999 19 
 1999 – 2009 60 
2009 – 2018 58 
Total 164 

   
• Similarly, the number of Texas nonprofit organizations seeking and receiving accreditation 

from the Department of Justice, Executive Office for Immigration Review has increased 
considerably since the passage of IIRIRA.  These organizations typically represent low-
income immigrants unable to afford private representation; 

 

                                
Time Period 

# of Nonprofit 
Organizations Receiving 
DOJ/EOIR Accreditation 

1975 – 1985 14 
1985 – 1995 10 
 1995 – 2005 13 
 2005 – 2015 47 
2015 – 2018 11 
Total 95 

 
• In response to law student interest, every law school in Texas today offers academic 

courses for credit in immigration law and/or immigration legal clinics through which law 
students can receive direct immigration representation experience. 

 
Recommendations: 
 
 In addition to the recommendations made in prior reports, the Committee makes the 
following observations regarding how the attorney-client grievance process administers 
immigration-related matters: 
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1. Especially given the serious potential consequences of inadequate representation in 
immigration matters, CDC should continue to monitor carefully the frequency and 
character of grievances filed in immigration law-related matters.  In response to the 
escalating demand for immigration legal representation, the number of attorneys 
entering the immigration practice from other practice areas has increased. 

2. CDC should continue to monitor Lozada-related grievances.7  In both its 2014 and 2016 
biennial reports, the GOC discussed the belief by some stakeholders that CDC too 
quickly dismisses grievances filed in connection with Lozada motions, which are used 
in an effort to reopen immigration cases based on arguments of ineffective assistance 
of counsel.  Lozada-related grievances may in fact be grounded in a violation of the 
Professional Conduct Rules. 

3. CDC should continue to establish and foster relationships and coordinate with other 
agencies that seek to police the provision of immigration services, including the Federal 
Trade Commission, the Texas Attorney General’s Office, and the Department of 
Justice, Executive Office for Immigration Review.  Various consumer protection 
programs have taken enforcement action against legal practitioners who have misled 
immigration law consumers, and coordination is needed to protect those who receive 
misleading solicitations or inadequate immigration representation. 

10. Maximizing the Use of CAAP 
 
Background 
 

The Client Attorney Assistance Program (“CAAP”) is a voluntary confidential dispute 
resolution service of the State Bar.  Its objective is to facilitate communication and foster 
productive dialogue to help Texas lawyers and their clients resolve minor concerns, disputes, or 
misunderstandings impacting the attorney-client relationship”.8  The State Bar CAAP brochure 
details the Dispute Resolution Process option available through CAAP.9  The CAAP process is 
available to the public and Texas lawyers.  CAAP endeavors to support the attorney-discipline 
process by providing information about the grievance process and grievance forms upon request 
or through its website.  In addition, CAAP makes referrals to appropriate State Bar departments, 

                                                 
7In 1988, the Board of Immigration Appeals issued its seminal decision on ineffective assistance 

of counsel.  Matter of Lozada, 19 I&N Dec. 637 (BIA 1988). 

8State Bar of Texas Commission for Lawyer Discipline, Annual Report June 1, 2016-May 31, 2017 
(hereinafter “CLD 2017”). 

9State Bar of Texas brochure “CAAP Client-Attorney Assistance Program “What it is and how it 
works”(42644/17) 
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local bar associations, and other community and State of Texas programs and agencies that can 
assist those persons who contact CAAP for assistance.10 

A. Staffing 

The CAAP staff consists of eight employees:  one director, two administrators, and five 
certified mediators.  Only the director is an attorney.  The certified mediators of CAAP answer the 
Grievance Helpline,11 provide information to the public sector about the Professional Conduct 
Rules and the disciplinary process, educate the public about various self-help options for 
navigating the legal process in a single communication when possible, and intervene in the 
attorney-client relationship on the client’s behalf when necessary.12  Presently, CAAP is 
adequately staffed, the employees have a very positive work ethic, and the work environment is 
pleasant.  However, legislative and rule changes prompted by Texas Legislative’s Sunset Advisory 
Commission recommendations may impact the staffing needs.13 

B. Observations 

CAAP statistics for the most recent two bar years indicate consistent success.  During the 
2016-17 Bar-year, CAAP handled 17,343 live calls from the public and responded to 7,361 mail 
requests for forms, information, and resources.  CAAP assisted in 994 dispute resolutions 
“successfully re-establishing productive communication in 87 percent of its cases.”14  The main 
complaints about Texas attorneys fielded through CAAP involve lack of communication, and a 
belief that the attorney is withholding documents or information from the client.15  The majority 
of disputes arise from a criminal law matters; CAAP assisted 2,789 Texas inmates.16 The second 
area of concern for CAAP clients is family law.17  The average length of time to resolve an issue 
is 30 days.18  

                                                 
10CLD 2017. 

11800-932-1900. 

12CLD 2017. 

13CLD 2017. 

14Id. 

15CLD 2017. 

16CLD 2017. 

17Id. 

18March 23, 2018 meeting with CAAP Director. 



24  

In the 2015-216 Bar-year, CAAP received 14,337 lives calls and responded to 7,655 mail 
requests for forms, information, and resources.  CAAP assisted in 967 dispute resolutions and was 
“successful” in 839 cases, equating to an 86.7 percent success rate.19 

The competency of the CAAP staff appears be a factor in the prompt and positive resolution 
of disputes.20 

Contacts made with CAAP are through either live telephone calls or mail requests.  CAAP 
maintains a web page21 that offers assistance in resolving minor concerns and provides the public 
with information about CAAP and the ability to download the CAAP Brochure and the CAAP 
Checklist & Request for Assistance (“RFA”).  Both forms are available in English and Spanish.  
The request for assistance cannot be filed electronically.22 

CAAP is one of the programs of the State Bar that supports CDC in its administration of 
the Texas attorney-discipline system, and which impacts the number of grievances filed against 
lawyers.  Presently, CAAP information is confidential.23  CAAP assistance is provided to 
participants on a voluntary basis; no party can be forced to participate in CAAP’s program.  
Participating in CAAP is not an option if a grievance is already pending.24  If the CAAP process 
is not successful, no information is shared with CDC.25  However, the client has the option to file 
a grievance even if there was a successful CAAP resolution. 

As discussed above, as a result of the Texas Legislature’s Sunset Advisory 
recommendations, the Legislature enacted several changes to the disciplinary process that impact 
CAAP.26  The most significant of those changes is the creation of the “Discretionary Grievance 
Referral Program” (“DGR”).  Beginning June 1, 2018, the CDC may refer minor grievances for 
early resolution to the CAAP through the DGR.  The Committee discussed with stakeholders 
whether the DGR will be staffed by CAAP.  Different from the traditional CAAP case where CDC 
cannot access any CAAP information, CDC will now have access to such information via DGR 

                                                 
19March 23, 2018 meeting with CAAP Director. 

20March 23, 2018 GOC meeting with CAAP. 

21See https://www.texasbar.com/caap. 

22SBOT CAAP Brochure. 

23Id. 

24Id. 

25Id. 

26CLD 2017. 
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referrals.  CAAP is projecting that if it takes on administration of the DGR program, it could expect 
a 30 percent increase in cases it handles. 

Recommendations 
 
 The Committee commends the efforts that have been made through CAAP to promote a 
process in which attorneys and clients can work collaboratively to resolve issues that are capable 
of being resolved without incurring the time and effort associated with a full evidentiary hearing 
on a grievance.  These efforts should be continued and supported. 

 In addition, the Committee makes the following recommendations: 

1. CAAP should be able to receive requests for assistance electronically; 

2. The State Bar should consider requiring one of the two CAAP administrators to be an 
attorney to support the Director in legal matters, or adding another attorney position to 
the CAAP staff; and 

3. The State Bar should review CAAP staffing needs after the DGR program is 
implemented. 

11. Increase in “Assumption” or “Cessation of Practice” Cases 

Background 
 

During its regional office interviews, the GOC first learned of an increase in CDC’s time 
and resources being spent on attorney “assumption” or “cessation of practice” cases.  Particularly 
in light of this Court’s and the Texas Court of Criminal Appeals’ joint focus on “mental health” 
issues and brainstorming ways to help people suffering from such issues,27 the GOC has reviewed 
this unique area of the Rules and some recent trends. 

As set forth in Rule 13 of the Disciplinary Procedure Rules, CDC can be tasked with 
notifying an unavailable attorney’s clients, or with temporarily taking over an unavailable 
attorney’s files and records, under a variety of scenarios – when an attorney “dies, resigns, becomes 
inactive, is disbarred, or is suspended, leaving an active client matter for which no other attorney 
licensed to practice in Texas, with the consent of the client, has agreed to assume responsibility.”  
TEX. R. DISCIPLINARY. P. 13.01.  The assumption of a lawyer’s practice is most often required 
because the lawyer has been suspended or disbarred, is suffering from a disability (often mental-
health-related), has passed away, or has abandoned his/her practice.  To initiate the assumption 

                                                 
27On January 11, 2018, the Texas Supreme Court and the Court of Criminal Appeals established 

the Judicial Commission on Mental Health in a joint effort to examine how the judicial system can better 
address mental health issues among Texans. 
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process, an attorney’s client, CDC, or any other interested person may petition a district court “to 
assume jurisdiction over the attorney’s law practice.”  TEX. R. DISCIPLINARY. P. 13.02.  

As a practical matter, not all attorneys put a detailed succession and/or retirement plan in 
place.  In these circumstances, CDC may be required to step in to evaluate the status of the practice 
once an attorney retires from practice voluntarily or through incapacity or death.  This can involve 
such steps as locating a successor attorney, accessing the attorney’s files and other documents, 
utilizing the attorney’s staff, tracking and reviewing documents and files, identifying deadlines 
and other urgent matters, and notifying the attorney’s clients.  The GOC and other stakeholders in 
the grievance process have noted that part of the increase in these types of situations could correlate 
to the increase in aging attorneys still in practice, and the prevalence of mental health issues 
affecting lawyers. 

CDC has reported that these kinds of cases are a rapidly growing part of its workload and 
often require an extensive use of CDC resources.  Traditionally, when CDC received phone calls 
about “assuming” a lawyer’s practice, it was handled in-house, by whichever regional CDC office 
had received the phone call.  However, because the demand has increased, and because there has 
not been any sort of tracking of these types of cases, CDC recently decided to standardize its 
approach by centralizing its efforts in Austin, under the direction and guidance of one licensed 
attorney who is tasked to work on these projects.   

CDC provides support and works diligently to locate another attorney or group of attorneys 
who can temporarily serve as the custodian of an unavailable attorney’s practice.  CDC’s role is to 
provide support (including template pleadings and letters), coordinate efforts, and investigate other 
possibilities for an attorney who would be willing to serve as a custodian.  Serving in this limited 
role can involve significant investigation by CDC staff.  Another challenge is that volunteer 
attorneys are not compensated for their time, and there is no guarantee that they will be able to 
actually represent any of the unavailable attorney’s clients for paid representation. 

The need for volunteer attorneys to assist with the custodial transfer of an unavailable 
attorney’s practice also arises in the tragic situation of attorney suicide.  Unfortunately, reports 
indicate that this is an increasing issue in the legal profession and one deserving of increased 
attention.28  Attorney suicide is a growing concern among the Bar, and stems from multiple causes 
that emanate from the same mental health issues identified as the basis for many filed grievances. 

The Committee recognizes and commends the outstanding work and outreach being 
performed by the Texas Lawyers Assistance Program (“TLAP”) to help identify mental health 
issue among practitioners and provide support to those members of the profession in need. 

  
                                                 

28See, e.g., Lawyer Death by Suicide, TEXAS LAWYER (Dec. 7, 2017) (citing near-weekly calls to the Texas 
Lawyer’s Assistance Program about lawyer suicides). 
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Recommendations 
 

1. The GOC recommends that the State Bar consider ways to set aside funds to help 
compensate attorneys who volunteer to take up succession on dockets for attorneys who 
are no longer available to practice. 

2. The GOC recommends that there be clarification for how long an unavailable attorney’s 
files must be retained, who must retain them, and where they should be retained. 

3. The GOC recommends that CDC continue identifying local resources throughout the state 
and continue creating lists of volunteer attorneys who would be willing to serve as 
temporary custodians should the situation arise. 

4. The GOC recommends that CDC (or State Bar) increase the number of continuing 
education opportunities regarding setting up a succession and/or retirement plan (how, 
why, etc.) earlier in an attorney’s career. 

5. The GOC recommends that CDC start tracking the number of volunteer custodial 
assignments made in suicide-related cases and train those volunteer attorneys to address 
the extra special needs, considerations, and involvement in these growing numbers of 
instances.   

6. The Committee believes that the CDC should consider specialized training to equip 
volunteer custodial attorneys with the tools necessary to assist in the transition of the 
deceased attorney’s practice in accordance with Rules 13.01 and 13.02 of the Disciplinary 
Procedure Rules. 

12. Ten-Year Retrospective on GOC Recommendations  
 

Background 
 

The Committee reviewed the ultimate disposition of all GOC recommendations included 
in the GOC reports to the Texas Supreme Court for the period beginning June 1, 2007 and ending 
with the report dated June 1, 2016. 

Disregarded from this review were any general observations having no specific 
recommendation, suggestions that some member-entity of the overall grievance process “should 
monitor future developments,” or “follow” some developing situation, when such comments did 
not have a specific recommendation associated with it. 

The sum total of specific recommendations over this ten-year period totaled 110.  Of these 
110 specific recommendations, the next step was to focus on which of those recommendations 
were under the purview of CLD, CDC, or BODA.  The focus of this review was to ascertain which 
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recommendations were relevant to the direct control of CLD, CDC, and/or BODA and what was 
the disposition of those specific recommendations.  

Examples of recommendations excluded from this review were recommendations which 
required action on the part of this Court, the Texas Legislature, a vote of the membership of the 
State Bar, or recommendations that had been specifically addressed in period reviewed.  Also 
excluded from this review were recommendations made by GOC which, at this current time, GOC 
now considers moot or otherwise irrelevant. 

After the completion of the first two “elimination” processes, there were approximately 
forty-five specific recommendations remaining.  These forty-five recommendations were reviewed 
to determine if they had been acted on in such a way as to address the spirit of the recommendation. 
The Committee determined that thirty-four of the remaining forty-five specific recommendations 
had, in some substantive way, been acted upon such that the intent of the recommendation had 
been addressed.  This left eleven recommendations that had yet to be addressed. 

It was observed that a specific recommendation may appear in more than one report over 
the ten-year period, and that the disposition of a recommendation, whether by third-party action 
(such as the Court or Legislature), by becoming irrelevant, or by direct action by CLD, CDC, or 
BODA, often would occur two or more years after the recommendation was made. 

With more than 95,000 licensed attorneys in Texas and approximately 7,000 to 8,000 
grievances being filed each year, and with the number of member-entities involved in the overall 
grievance process it is only natural that “the process” can rarely, if ever, react instantly to any 
agreed-upon change.  While this may be a source of frustration to some, it also serves to protect 
against a hasty change that may do more harm than good. 

The conclusion of the Committee is that the results of the retrospective analysis indicate 
that while no governance system is perfect or agile, the overall grievance process in Texas seems 
to be functioning well, when viewed in the fullness of time. 

The following is a partial list of GOC recommendations from the period June 1, 2007 
through June 1, 2016 that had met with resolution: 

• Reinstatement of subpoena power to CDC; 

• Greater coordination and communication between CDC and CAAP; 

• Increased public awareness outreach of the grievance process via internet and social media 
by CDC, including adding links to the State Bar website on accessing the grievance 
process, and providing bilingual (English and Spanish) materials in all instances, including 
PSAs; 
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• Increased awareness of immigration-related issues by CDC, such as inclusion on the 
website of links addressing law practice by “notarios”; 

• Addition of an immigration attorney as a member of CLD; 

• Greater use of online filing and information functions regarding the grievance process on 
the State Bar website; and 

• As discussed in greater detail above, the creation of audio/video PSA material by CDC for 
use statewide, addressing the public regarding the description of barratry, and what action 
a member of the public can do if illegally solicited. 

Committee Membership 
 
During the last biennium, the Committee experienced changes in its membership, both 

planned and unplanned. 

First, the Committee unexpectedly lost one of its members who had contributed greatly to 
the Committee’s work.  Mr. Elmer “Smiley” Williams is honored at the end of this Committee’s 
report for his service to the Committee, as well as to his community, State, and country. 

Second, the Committee’s former Chair, Ms. Catherine Wylie (an attorney-member from 
Houston), accepted an appointment by the Supreme Court to the State Commission on Judicial 
Conduct, where she now serves. 

The Committee recognizes and expresses its great appreciation for the contributions of both 
Mr. Williams and Ms. Wylie to the Committee and its work, not only during the past biennium but 
also in prior terms. 

 The Committee also welcomed to its ranks two new members during the last biennium.  
The Supreme Court appointed Jackie Robinson (an attorney member from Fort Worth) and Jack 
Dysart (a public member from San Antonio) to the Committee effective September 1, 2017.  Both 
have been vital contributors to the Committee following their appointments. 

The Committee’s membership and leadership will continue to change, following the 
Supreme Court’s adoption of term limits for GOC membership in 2006.  The Committee continues 
to believe that term limits for GOC service are a positive attribute, and that these limits promote 
the effectiveness of the Committee. 
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Concluding Comments 
 
 The Committee appreciates the continuing opportunity to assist the Court in its oversight 
of the attorney-client grievance process.  The Committee stands ready to answer any questions 
from the Court about this report and to provide any additional research, resulting observations, and 
recommendations as the Court might find helpful or necessary. 
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Acknowledgment and Dedication 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 The Committee dedicates this report to the memory of Mr. Elmer F. “Smiley” Williams, 
who served on the GOC from 2013 until his death in August 2017.  Smiley left this earth following 
an honorable life of service to country and community. 

 Smiley’s early career included twenty years of military service in the United States Marine 
Corps and the United States Air Force, from which he retired with the rank of Chief Master 
Sergeant.  Following his retirement from the military, Smiley began his second career in the federal 
government, serving twenty-seven years at numerous military posts around the world as a 
personnel management executive.  Smiley was appointed by the Secretary of the Army into the 
Senior Executive Service, the highest civilian rank in civil service. 

 In 2001 Smiley retired from the federal government and relocated to San Antonio where 
he became an impactful and respected community volunteer, serving on the Firefighters’ and 
Police Officers’ Civil Service Commission, the Board of Directors of Parent/Child Incorporated, 
and the San Antonio State Bar Grievance Panel.  As a Life Member of the NAACP, he also served 
on the Executive Committee of the San Antonio NAACP, and as the Complaints Manager 
investigating discrimination complaints. 

 In 2013 Smiley was appointed by the Supreme Court of Texas to the Grievance Oversight 
Committee, where his standards for excellence and objectivity influenced, in a substantial way, 
the GOC’s work for over four years.  Smiley actively solicited input from guests who took time to 
meet with the GOC each month, carefully listening and questioning each guest until he had a clear 
understanding of their concerns.  Smiley offered new and creative ideas that have enhanced the 
GOC’s work.  Perhaps most importantly, Smiley was a consummate and caring colleague to his 
fellow GOC members.  His kindness, sense of humor, commanding presence, and force of 
character are missed enormously. 
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iSSue 2
Texas’ Attorney Discipline System Lacks Best Practices Needed to 
Ensure Fair, Effective Regulation to Protect the Public.

Background 

Texas regulates attorneys through a complex system operating under the Texas Rules of Disciplinary 
Procedure and the Texas Disciplinary Rules of Professional Conduct adopted by the Supreme Court.1  

Appendix A shows the oversight structure of the legal profession in Texas, and Appendix D contains 
a flowchart, timeline, and glossary explaining the disciplinary process in more detail.  The Office of the 
Chief Disciplinary Counsel is the attorney discipline division of the State Bar responsible for screening 
grievances, investigating complaints, and pursuing litigation against licensed attorneys for violations 
of the professional conduct rules.  The Commission for Lawyer Discipline oversees the work of the 
chief disciplinary counsel and makes decisions on how to prosecute individual cases.  Local grievance 
committees conduct hearings and decide cases brought forth by the chief disciplinary counsel and 
the Commission for Lawyer Discipline.  Each of the State Bar’s 17 districts has a separate grievance 
committee to decide cases originating in that district.
In State Bar fiscal year 2014–2015, the chief disciplinary counsel screened 7,071 grievances and conducted 
1,692 investigations into cases alleging a violation of the professional conduct rules.  That year, the chief 
disciplinary counsel resolved 416 complaints that resulted in 318 disciplinary actions against licensed 
attorneys.2  These actions ranged from private reprimands for minor misconduct, such as failing to properly 
communicate with a client, to disbarments for very serious issues, such as prosecutorial misconduct 
resulting in a wrongful conviction.  Often, attorneys must also pay restitution to financially harmed clients 
and attorneys’ fees to the Office of the Chief Disciplinary Counsel for the costs of pursuing the case.  
Sunset staff used several approaches in evaluating this unique system and making the resulting 
recommendations.  First, staff relied on Sunset’s long history of reviewing Texas occupational licensing 
agencies and identified best practices that could help the Office of the Chief Disciplinary Counsel more 
effectively do its job.  Second, since attorney regulation is a judicial function under the Supreme Court’s 
authority different than most executive-branch agencies, Sunset staff also considered national best practices 
specific to attorney regulation developed by the 
American Bar Association.  Staff also evaluated how 
well previous Sunset recommendations have been 
working, and in some cases suggest refinements 
to the major changes enacted through Sunset in 
2003, shown in the accompanying textbox.  Finally, 
in making statutory recommendations, Sunset 
staff considered the Supreme Court’s difficulty in 
making needed adjustments to procedural rules 
without clear legislative direction, described in 
more detail in Issue 1. 

Key Changes to the Attorney Discipline 

System — 2003 Sunset Review

Eliminated a requirement to hold hearings on every 
complaint, promoting efficiency and aligning the 
system with statewide best practices  
Created a process to review staff-level decisions to 
dismiss grievances
Required time limits for processing grievances to 
ensure cases do not linger in the system
Established an overall statutory framework for the 
discipline system, and required the Supreme Court 
to revise related rules
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Findings 

The chief disciplinary counsel does not have access to regular 

criminal history information on licensed attorneys, preventing 

consistent monitoring and enforcement of existing rules.

The Office of the Chief Disciplinary Counsel lacks two monitoring tools 
standard to most Texas occupational licensing agencies: fingerprint-based 
criminal background checks and licensee self-reporting.  These tools provide 
a systematic way for agencies to keep track of criminal activity and take action 
to protect the public when a licensee’s criminal behavior relates to their ability 
to competently and honestly practice their profession.   
Many agencies conducting background checks use the Department of Public 
Safety’s (DPS) fingerprint-based system because it allows for more accurate and 
complete initial criminal history than a simple name-based check, including 
initial out-of-state criminal history.  Fingerprint-based checks also allow DPS 
to provide automatic notice of a licensee’s subsequent arrests in Texas to the 
licensing agency.  For arrests occurring out of state after initial licensing, many 
agencies continue to rely on mandatory self-reporting by licensees because the 
federal automated notification system is not yet fully implemented by the FBI.  

No authority to use existing background check information.  Attorneys 
already receive fingerprint-based background checks during the Board of 
Law Examiners’ initial licensure process, but the State Bar cannot use this 
information to monitor attorney criminal activity once attorneys begin 
practicing and transfer to the oversight of the chief disciplinary counsel.3    
Instead, the State Bar’s authority to conduct background checks on licensed 
attorneys only allows the checks in very limited circumstances, such as for 
an attorney already accused of misconduct.4  This limitation prevents the 
chief disciplinary counsel from having full awareness of all the attorneys 
it is responsible for monitoring. 

The Texas Rules of Disciplinary Procedure 
already require the chief disciplinary counsel to 
take action against an attorney based on criminal 
activity, referred to as “compulsory discipline.”5  

The accompanying textbox provides examples 
of the types of crimes for which attorneys were 
disciplined in this manner during the last State 
Bar fiscal year.6  However, the lack of regular 
access to information on criminal history 
prevents the chief disciplinary counsel from 
fully enforcing these existing rules.  Staff learned 
of the attorney’s criminal conviction through 
the news media in half of the 18 compulsory 
discipline actions taken in fiscal year 2014–2015.  
In the other nine cases, staff found out through 
a mix of other methods, such as notification by 

Examples of Compulsory Disciplinary Action  

FY 2014–2015

Child pornography and child sexual abuse – suspension 
pending criminal appeal
Wire fraud – disbarment
Conspiracy to commit health care fraud – suspension 
pending criminal appeal
Tampering with a government record – suspension 
pending appeal
Racketeering and extortion – voluntary resignation 
from the practice of law
Conspiracy to commit bribery, extortion, and conspiracy 
to commit money laundering – disbarment 

Source:  Board of Disciplinary Appeals 2014–2015 Annual Report 

Fingerprint-
based checks 

allow automatic 
notice of licensee 

arrests.
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local authorities.  These methods are no substitute for the comprehensive 
and automatic monitoring background checks allow.  
No required self-reporting of criminal activity.  Attorneys are not required 
to report criminal activity to the Office of the Chief Disciplinary Counsel.  
As stated above, the limitations of the federal background check system 
make a self-reporting requirement important so the chief disciplinary 
counsel can better identify criminal convictions in other states that may 
require disciplinary action to protect Texas citizens. 

The chief disciplinary counsel lacks common monitoring tools 

to know when other states take disciplinary action against a 
Texas attorney.

Increasingly, Texas attorneys also hold law licenses in other states.  As such, 
the Texas Rules of Disciplinary Procedure provide a “reciprocal discipline” 
process for imposing sanctions on an attorney disciplined in another state to 
protect the public in Texas.7  However, the chief disciplinary counsel lacks 
two monitoring tools common to Texas licensing agencies and other states’ 
attorney discipline agencies, as described below.     

No required self-reporting of discipline in other states.  The Texas Rules 
of Disciplinary Procedure do not require attorneys to report to the chief 
disciplinary counsel when another jurisdiction sanctions them.  Many 
other states’ attorney discipline agencies require attorneys to report this 
information if they are licensed to practice in more than one state, since 
such a requirement is recommended as a best practice by the American 
Bar Association.8 
Underuse of national disciplinary database.  Licensing agencies should 
make use of enforcement information shared with national or federal data 
banks.  Almost all attorney discipline agencies in the country, including the 
Office of the Chief Disciplinary Counsel, report disciplinary data to the 
National Lawyer Regulatory Data Bank maintained by the American Bar 
Association.  The chief disciplinary counsel can query the database without 
charge for actions taken against Texas-licensed attorneys by other states, 
but does not currently do so as part of its attorney oversight efforts.  The 
chief disciplinary counsel recently obtained user credentials for the data 
bank, but has not implemented a process for ongoing, periodic searches 
to better fulfill its obligation to identify and take reciprocal enforcement 
action when needed. 

The chief disciplinary counsel does not receive notification 
about overdrawn attorney trust accounts, missing a nationally 
accepted best practice that could help protect clients from 

financial harm.

Safeguarding client funds such as prepaid legal fees and settlement awards is one 
of the most critical responsibilities attorneys have to their clients.  Since many 

Checking a 
free national 

database would 
help identify 

Texas attorneys 
disciplined in 
other states.
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serious disciplinary cases involve theft or mismanagement of 
client funds, the rules of conduct require attorneys to keep this 
money separate and carefully protected from other business 
and personal accounts.9  Attorneys hold client funds in Interest 
on Lawyer Trust Accounts (commonly known as IOLTA 
accounts or trust accounts), described in the accompanying 
textbox.  
The Supreme Court’s rules governing these trust accounts 
do not require participating financial institutions to notify 
the chief disciplinary counsel when overdrafts occur, though 
this is a successful best practice in most states and could 
help Texas address a growing problem, as described below.  
Overdrafts can be an early warning sign of potential serious 

ethical misconduct needing immediate action, or can result from a lack of 
understanding of how to properly handle client funds and indicate a need for 
additional outreach and training.  Adopting trust account overdraft notification 
would help the chief disciplinary counsel proactively identify attorneys who 
need more education on how to properly manage their trust accounts; deter 
potential funds mismanagement; and detect serious misuse of client funds.  
While participating financial institutions would have to change their practices, 
many already routinely provide overdraft notifications to account holders, so 
the additional administrative burden for most should be minimal.  Further, 
the Supreme Court’s rulemaking process would allow for input by financial 
institutions to best facilitate implementation.  

Mishandling of client funds an increasing concern.  Over the last four 
State Bar fiscal years, allegations of attorneys mishandling client funds 
increased 71 percent, as shown in the graph below.  According to the chief 
disciplinary counsel, a number of funds mismanagement cases involve 
attorneys who have overdrawn trust accounts, but the chief disciplinary 
counsel only learns about these problems after the fact, through financial 
records obtained during litigation. 

Trust Account Basics  

Required to separate and protect client 
funds from an attorney’s other accounts
Offered by 442 Texas financial institutions 
on a voluntary basis
Governed by Supreme Court rules
Administered by the Texas Access to 
Justice Foundation, a nonprofit affiliated 
with the State Bar
Funds legal aid services from interest 
earned on the accounts
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The State Bar often ends up compensating clients on the back end for 
issues that go undetected until clients suffer severe financial harm and the 
attorney no longer has funds to compensate them.  In fiscal year 2014–2015, 
the State Bar approved $639,581 in payments from the Client Security 
Fund, created as a last resort to compensate clients in such cases.  Some 
of these cases could be avoided if the chief disciplinary counsel received 
the early warning that trust account overdraft notification can provide. 
Overdraft notification widely adopted with positive impact in other 
states.  Texas is one of just four states that has not adopted the American 
Bar Association’s 1985 recommendation for attorney trust fund overdraft 
notification.10  Beyond merely being a widely adopted best practice, actual 
experience suggests these notifications are effective in other states, the 
logical result of increased education and targeted efforts to ensure attorneys 
have the knowledge and tools to properly manage client funds.  For 
example, Missouri, whose attorney discipline agency implemented overdraft 
notification in 2010, experienced a nearly 50 percent decline in the number 
of notifications received over five years.  Similarly, Wisconsin experienced 
a 20 percent reduction in the number of notifications received from 2004 
to 2005, and another 20 percent reduction from 2005 to 2006, the first 
two years following implementation.11  

The chief disciplinary counsel lacks standard authority needed 

to conduct effective investigations and resolve cases earlier to 

avoid litigation when appropriate.

Occupational licensing agencies should have tools and processes at their disposal 
to speed resolution of complaints.  They should also have alternative ways of 
dealing with minor misconduct by offering remedial plans or non-disciplinary 
orders requiring a licensee to correct a minor issue under certain limited criteria.  
The chief disciplinary counsel lacks the following tools standard to Texas 
occupational licensing agencies and attorney discipline agencies in other states.

Lack of subpoena power prevents thorough investigations.  Many 
occupational licensing agencies in Texas, such as the Texas Medical Board 
and the Texas State Board of Pharmacy, have statutory authority to subpoena 
information relevant to a pending investigation.12  The American Bar 
Association has also adopted investigative subpoena power as a nationwide 
best practice for attorney discipline agencies.13   
The chief disciplinary counsel’s subpoena authority is currently limited 
to only the litigation phase of the disciplinary process.  The inability to 
subpoena records earlier, during investigations, can lead staff to either 
dismiss complaints that may be valid, or move forward on complaints 
that may prove baseless.  Also, third parties commonly refuse to cooperate 
with disciplinary investigations without a subpoena, seriously constraining 
the chief disciplinary counsel’s ability to perform thorough investigations.  

Texas is one of 
just four states 

that has not 
adopted trust 

account overdraft 
notification.

Without a 
subpoena, 

third parties 
commonly refuse 
to cooperate with 

investigations.
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The textbox, Examples of Records Needed to Properly Investigate Cases, 
lists examples of specific investigations impeded by the agency’s lack of 
subpoena power.  

Examples of Records Needed to Properly Investigate Cases

Jail logs to confirm whether an attorney had visited a client in a complaint alleging 
the attorney failed to communicate with the client 
Cell phone records to verify an accident victim had been in contact with middlemen 
in an improper client solicitation case, also known as barratry
Bank statements and other records to validate misuse of client funds, such as 
keeping unearned fees, comingling client and personal funds, or theft of settlement 
funds  
Insurance company records to verify disbursement of settlement funds in a case 
alleging an attorney had settled personal injury cases without client knowledge 
and stolen the money
State Bar records to verify an attorney was notified about being administratively 
suspended for failing to meet continuing legal education requirements in a case 
of practicing law while suspended

Source:  State Bar

While 72 percent 
of cases settle 
before trial, 
many settle 
quite late in 
the process.

Previously, the procedural rules adopted by the Supreme Court authorized 
the chief disciplinary counsel to issue subpoenas during the investigation 
phase, but extensive changes to rules made after passage of the 2003 Sunset 
bill inadvertently eliminated this power.  Due to the general difficulty of 
amending the rules, as described in Issue 1, the chief disciplinary counsel 
has operated without investigative subpoena power since that time.    
Lack of early hearings to encourage settlement.  Most occupational 
licensing agencies use informal settlement conferences to resolve enforcement 
cases at the conclusion of an investigation when evidence suggests a licensee 
has committed a violation.  The agency brings together the parties and 
typically makes a settlement offer to the respondent.  If the respondent 
and the agency cannot agree to a settlement, the case will usually go to a 
formal hearing for resolution.  By contrast, the chief disciplinary counsel has 
no process under the current procedural rules to attempt early settlement 
and avoid lengthy litigation.  While 72 percent of disciplinary cases settled 
before trial in fiscal year 2014–2015, many of these cases settled quite late 
in the litigation process.  Providing a standard opportunity for an informal 
hearing before reaching litigation would allow the parties to agree to a 
settlement sooner, and could also increase the overall percentage of cases 
settled before trial.    
In the past, the chief disciplinary counsel conducted hearings for all 
complaints early in the investigation before staff had evaluated the merits 
of each case.  The Sunset Commission’s 2003 recommendations eliminated 
these universally required hearings because many were not needed and 
wasted considerable resources.14  However, this change also unintentionally 
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eliminated a useful tool to resolve complaints after investigation, when 
the facts of the case are known and a hearing can help achieve settlement.  
Reinstating a more targeted process similar to other regulatory agencies 
would ensure the chief disciplinary counsel can use settlement hearings 
after the basic facts of the case are known and resolution is more likely.  
Inflexible investigation time limits.  A licensing agency should set 
deadlines for completing investigations to balance the need to quickly 
dispose of complaints with allowing sufficient time to gather information.  
For example, investigations at the Texas Medical Board and the Texas State 
Board of Pharmacy are typically limited to 180 days.15  The 2003 Sunset 
review of the State Bar required the Supreme Court to set time limits in 
rule for different stages of the disciplinary process to ensure cases do not 
linger too long in the system without resolution.16   
While clear time frames should remain in place to ensure predictable case 
resolution, the current 60-day limit to investigate cases is too short and 
inflexible to allow for optimal resolution of some cases.  Some investigations 
may require more time on the front-end to allow for quicker final resolution 
of the case overall.  For example, obtaining subpoenaed records and allowing 
for objections to a subpoena by the respondent attorney typically take longer 
than the current 60-day limit allows, often 90 days or more.  Additional 
time may also be needed if early settlement hearings occur before the 
official close of an investigation.  If the chief disciplinary counsel cannot 
gather the information needed during the investigation because of time 
constraints, staff may not be able to verify allegations of misconduct until 
the litigation phase, needlessly lengthening resolution of some cases.  
Limited authority to use diversion program.  In accordance with American 
Bar Association best practices, the Office of the Chief Disciplinary Counsel 
uses the Grievance Referral Program to resolve minor misconduct cases 
without imposing a disciplinary 
sanction.17  The chief disciplinary 
counsel works with eligible 
attorneys to develop specific 
plans to resolve issues and prevent 
recidivism, some of which are 
described in the accompanying 
textbox.   
While the program is clearly in 
line with national best practices, it 
is established only in internal policies, not in the procedural rules, and can 
only be used after a full investigation is concluded.18  Given its important 
role in the attorney discipline process, the program should be clearly 
included in the rules of procedure.  Also, flexibility on the timing of the 
program’s use could help resolve more cases sooner, particularly when the 
facts are known early and the respondent wants to participate.  

Grievance Referral Program 

Example Plan Elements

Substance abuse treatment 
Mental health services
Continuing legal education, including 
self-study
Law practice management audit and 
technical assistance

The current 60-
day time limit 
is too short to 
allow optimal 
resolution of 
some cases.
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The attorney discipline system lacks clear sanction guidelines 

and tracking of decisions needed to promote consistency and 

transparency in a highly decentralized structure.

Occupational licensing agencies should adopt detailed and publicly available 
guidelines for the use of sanctions against licensees based on the type and 
severity of a violation.  Guidelines should clearly connect the type of violation 
with the generally appropriate sanction, while providing for flexibility in the 
event of aggravating or mitigating factors in individual cases.  Agencies should 
also collect and regularly evaluate enforcement decisions to analyze trends and 
consistency in decision making.  The attorney discipline system falls short of 
these standards, as described below. 

Current guidelines too general.  The accompanying textbox lists, almost 
verbatim, the sanction guidelines currently available in the Texas Rules 
of Disciplinary Procedure for cases heard by grievance committees and 
in district court.19  These guidelines are general factors to consider when 

determining a sanction, but do not provide 
enough specificity for actual decision making.  
For example, the current suggestion to consider 
past disciplinary history does not explain how 
to appropriately strengthen a sanction in 
repeat cases to deter future misconduct, even 
though about 70 percent of disciplinary cases 
resulting in a sanction involve attorneys with 
prior disciplinary history.20  Rather, rules could 
suggest a suspension instead of a reprimand 
for an attorney who has committed the same 
minor rule violation multiple times.  A better-
defined approach to handling these and other 
cases would help guide sanction decisions and 
better deter future misconduct.  
The 17 local grievance committees are composed 
of volunteer members who may hear a small 
number of cases each year, and do not have 
clear enough standards on which to base their 

decisions.  Further, with such a decentralized decision-making structure, 
the need for more detailed guidelines is even greater than for a typical 
licensing agency where all decisions are made by a single board.  Finally, 
without publicly available guidelines, sanction decisions largely remain a 
mystery to the public and the licensed attorney population.  
The Texas Medical Board has much more detailed guidelines in rule linking 
types of violations with specific ranges of sanctions, and allowing for 
aggravating and mitigating factors.21  In addition, other attorney discipline 
agencies, such as in Florida, California, and Oregon, have adopted more 
specific disciplinary sanction guidelines, in line with the American Bar 
Association’s recommended best practice.22   These guidelines help promote 

Current Sanction Guidelines

Nature and degree of misconduct
Seriousness and circumstances surrounding the misconduct
Loss or damage to clients
Damage to the profession
Potential of harm to future clients
Profit to the attorney
Avoidance of repetition
Deterrent effect on others
Maintenance of respect for the legal profession  
Conduct of attorney during the course of the disciplinary 
proceeding
Respondent’s past disciplinary record

Source:  Texas Rules of Disciplinary Procedure
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consistency and transparency for how decisions are made, but do not tie the 
hands of decision makers, who always maintain the authority to respond 
to a case’s specific facts.
Poor tracking and analysis of case outcome data.  The chief disciplinary 
counsel does not collect sufficient data to report detailed case outcome 
information that could show how different rule violations translate into 
sanction decisions made by the local grievance committees on a statewide 
basis.  Current tracking is limited to whether a sanction decided by a 
local grievance committee or district court falls within the range initially 
recommended by the chief disciplinary counsel.  More detailed data could 
help formulate sanction guidelines and assist the local grievance committee 
members in making decisions.  With implementation of a new, robust 
information system in 2013, the chief disciplinary counsel can now better 
track and analyze case outcomes and should make a dedicated effort to do so.  

The chief disciplinary counsel does not provide enough 

information to the public, reducing transparency of the complex 

attorney discipline system.

An occupational licensing agency should provide complete information on 
its website regarding the disciplinary history of its licensees, and proactively 
assist the public in understanding the grievance process, including the reasons 
for complaint dismissal.  These practices help promote public confidence in 
the system and in the regulated profession overall.  The Office of the Chief 
Disciplinary Counsel does not fully meet these criteria, described as follows.  

Incomplete disciplinary history of licensed attorneys.  Making complete 
disciplinary histories of individual Texas attorneys more accessible would 
help improve transparency by eliminating barriers to information that is 
already public under the law.  Disciplinary history provided on the State 
Bar website is limited to the last ten years instead of an attorney’s full 
history, and does not explain details of why an attorney was sanctioned.  
A person interested in the details of a public sanction has to separately 
call the Office of the Chief Disciplinary Counsel and pay $15 for a copy 
of this information.  Other regulatory agencies, such as Texas Medical 
Board, Texas Department of Licensing and Regulation, and Texas State 
Board of Pharmacy provide more complete and detailed enforcement 
history, including the reasons for enforcement actions, and often post 
the full enforcement order.  Attorney discipline agencies in other states, 
such as Florida and New York, similarly post enforcement orders on their 
websites, making them easily accessible to the public.23   
Insufficient information and assistance provided to complainants.  
While the Office of the Chief Disciplinary Counsel has recently improved 
its written communications to complainants to provide a wider range of 
standard reasons for dismissal, the information could still be more tailored 
to the individual case.  Of all grievances dismissed by the chief disciplinary 
counsel at initial screening, nearly 80 percent allege conduct that, even if true, 
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would not violate the rules of conduct.  Dismissal letters to complainants 
could provide additional explanation of how the alleged conduct does not 
violate the rules.  For example, an attorney’s work may be poor quality, 
but such conduct is not a violation of the rules, which make a distinction 
between unethical conduct and malpractice.    
The chief disciplinary counsel could also include more information in letters 
to complainants about how the complex disciplinary process works overall 
and how to ask specific follow-up questions about the case.  For example, 
in letters to complainants communicating dismissal after an investigation, 
the chief disciplinary counsel could better explain the process for evaluating 
and dismissing complaints once an investigation is complete.  Also, staff 
involved in classifying and investigating grievances are willing and able to 
discuss cases with complainants over the phone to explain the decision to 
dismiss, but written communications with complainants do not include 
a specific contact name or phone number to make this option easy and 
obvious.

Recommendations 

Change in Statute 

2.1 For new and recently licensed attorneys, authorize the State Bar to access criminal 
background information obtained by the Board of Law Examiners during initial 
licensure. 

This recommendation would authorize the State Bar to access the ongoing and up-to-date fingerprint-
based criminal history information the Board of Law Examiners initially obtains as part of every attorney’s 
licensing process.  For new and recently licensed attorneys with information still on file with the board, 
the chief disciplinary counsel could seamlessly receive updates from DPS’ criminal history information 
system if any subsequent criminal activity occurs after initial licensure.  The State Bar should consult 
with DPS to determine the extent to which existing fingerprint information on file with the board 
could be used to implement this requirement to minimize impact on attorneys.  This recommendation 
would ensure the chief disciplinary counsel can effectively fulfill its responsibility to monitor attorney 
criminal conduct and take disciplinary action when warranted, similar to how most occupational licensing 
agencies in Texas operate.  

2.2 For currently licensed attorneys without information on file with the Board of 
Law Examiners, require the State Bar to obtain new fingerprint-based criminal 
background checks, phased in over a two-year period.

This recommendation would ensure the Office of the Chief Disciplinary Counsel can access criminal 
history information for all currently licensed attorneys, not only the new or recently licensed attorneys 
with information still on file with the Board of Law Examiners addressed in Recommendation 2.1.  As a 
consequence of this recommendation, many currently licensed attorneys would have to obtain and pay for 
new fingerprint-based checks, at a one-time cost of about $40 each.  Due to the large number of attorneys 
licensed in Texas and the need to educate them about the new requirement, the recommendation would 
allow for a two-year, staggered implementation time frame which must be complete by September 1, 
2019.  To ensure compliance, the State Bar would be authorized to administratively suspend an attorney’s 
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license for failing to comply with the background check requirement.  Obtaining up-to-date criminal 
history on all attorneys would ensure the State Bar has the ability to comprehensively and consistently 
monitor criminal activity and take action as appropriate to protect the public, in line with most other 
licensing agencies in the state. 

2.3 Require licensed attorneys to report criminal activity and discipline imposed by 

other jurisdictions to the Office of the Chief Disciplinary Counsel.  

This recommendation would require the chief disciplinary counsel to develop a process and guidelines 
for attorneys to self-report criminal activity and disciplinary action taken by other states.  The State Bar, 
in conjunction with the Office of the Chief Disciplinary Counsel, could use the existing dues statements 
attorneys fill out every year to ask pertinent questions, or develop a separate process as appropriate.  The 
Supreme Court should amend applicable rules as needed to implement this recommendation no later 
than March 1, 2018.  Requiring self-reporting would provide an additional tool to ensure the chief 
disciplinary counsel has complete information about criminal activity and disciplinary action that may 
require a response to protect Texans.  

2.4 Require overdraft notifications for attorney trust accounts so that the chief 
disciplinary counsel has an early warning system for possible misuse of client 
funds.

The Supreme Court would be required to amend the rules governing attorney trust accounts to 
implement a trust account overdraft notification process in consultation with stakeholders to work out 
implementation details.  In addition, the Supreme Court would be required to adopt rules directing how 
the chief disciplinary counsel should respond to the notices, such as defining the type of intervention 
needed depending on the severity of each situation and whether there is a pattern of repeated behavior.  
The Supreme Court should adopt the rules required by this recommendation no later than March 1, 2018.  
These changes would allow the chief disciplinary counsel to prevent financial harm to clients by better 
detecting situations of potential risk.  Most financial institutions, particularly multistate institutions, 
already send overdraft notices and should have minimal implementation difficulties.  

2.5  Reinstate the chief disciplinary counsel’s subpoena power during the investigative 
phase of the attorney discipline process.  

This recommendation would correct the inadvertent elimination of this authority after passage of the 
2003 Sunset bill.  The authority would be limited to subpoenas directly relating to specific allegations 
of attorney misconduct, and issued during a pending investigation.  Use of subpoenas would generally 
follow procedures currently in place for the chief disciplinary counsel’s existing authority during litigation, 
including requiring the chair of a local grievance committee to approve the subpoena and providing a 
process for the respondent to object.  As part of this recommendation, the Supreme Court would need 
to adopt updated rules no later than March 1, 2018, to account for the reinstated authority and related 
changes to the process.
This recommendation would ensure the chief disciplinary counsel has timely access to information 
needed to effectively investigate allegations and make appropriate decisions on whether to proceed, 
instead of waiting until litigation to validate or disprove claims made.  This change would also bring the 
chief disciplinary counsel’s authority in line with most other occupational licensing agencies in Texas 
and other attorney discipline agencies around the country.   
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2.6 Require a process and criteria for conducting investigatory hearings to attempt 

earlier resolution for certain cases. 

This recommendation would require the Office of the Chief Disciplinary Counsel to develop a process 
for identifying cases in which early hearings are appropriate to attempt settlement before proceeding 
to the litigation phase.  The chief disciplinary counsel would develop rule changes needed to implement 
this process for Supreme Court review and adoption no later than March 1, 2018.  To limit costs, the 
rules should authorize the chief disciplinary counsel to conduct hearings by teleconference.  This change 
would ensure the disciplinary process includes opportunities for early, informal resolution of cases, 
avoiding litigation when possible.  This change would also put the Texas attorney discipline process in 
line with other Texas occupational licensing agencies that have successful early case resolution processes.  

2.7 Require a re-evaluation and adjustment of time frames governing the grievance 

process to ensure workability.

This recommendation would require the Office of the Chief Disciplinary Counsel to develop and propose 
rule amendments to the Supreme Court to adjust various timelines governing the grievance process in 
the Texas Rules of Disciplinary Procedure.  These adjustments are important to ensure the other changes 
to the disciplinary process in this report are workable, and the overall goal for a more efficient process 
is achieved.  The changes could simply allow for good-cause exceptions to the current investigation 
timeline of 60 days, or could extend the current timelines to allow for the earlier subpoena authority 
and hearings described in Recommendations 2.5 and 2.6.  In adopting the rule changes, the Supreme 
Court should balance providing flexibility with preserving timely resolution of disciplinary cases.  The 
rules should be adopted by March 1, 2018. 

2.8 Clearly establish the Grievance Referral Program in rule, and expand its use to 

any point in the attorney discipline process.     

Under this recommendation, the chief disciplinary counsel would develop proposed rules formally 
establishing the Grievance Referral Program in the Texas Rules of Disciplinary Procedure.  The rules 
should include criteria for attorney participation, currently only described in internal policy, and should 
authorize use of the program at any point in the attorney discipline process.  The Supreme Court should 
evaluate and adopt the rules no later than March 1, 2018.  This recommendation would formalize use 
of the Grievance Referral Program and provide flexibility for using this non-disciplinary approach for 
case resolution in a wider range of circumstances when appropriate.     

2.9 Require comprehensive sanction guidelines in the Texas Rules of Disciplinary 
Procedure.  

Under this recommendation, the chief disciplinary counsel would be required to propose more detailed 
sanction guidelines to the Supreme Court linking specific types of rule violations and ethical misconduct 
to a clear range of appropriate sanctions.  The rules would also detail aggravating and mitigating factors 
that could be used as justification for deviating from the established standards.  The updated sanction 
guidelines would provide guidance to help make sanction decisions in the decentralized attorney grievance 
system, but would not create limitations on the decision-making authority of any judge or panel.  To 
develop the guidelines, the chief disciplinary counsel should coordinate this effort and use a stakeholder 
input process to inform recommendations to the Supreme Court, and ensure guidelines for cases heard 
by grievance committees are consistent with guidelines for cases heard in district court.  The Supreme 



35
State Bar of Texas Staff Report with Final Results

Issue 2

Sunset Advisory Commission June 2017

Court should adopt final rules no later than March 1, 2018.  Implementing this recommendation would 
promote consistent statewide application of sanctions for similar types of misconduct and would increase 
transparency into decision making.
Management Action

2.10 Direct the Office of the Chief Disciplinary Counsel to query the national disciplinary 
database at regular intervals.

The chief disciplinary counsel should adopt a process to regularly query the National Lawyer Regulatory 
Data Bank to identify any Texas attorneys disciplined in other states.  This process would allow the 
chief disciplinary counsel to better protect the public and would serve as a periodic check on attorney 
self-reporting required under Recommendation 2.3.  

2.11  Direct the chief disciplinary counsel to track and report disciplinary case outcomes 
in greater detail.    

The Office of the Chief Disciplinary Counsel should make adjustments to its data tracking system to 
ensure it captures more detail on the outcomes of disciplinary cases to track and evaluate trends over 
time.  The chief disciplinary counsel should evaluate and periodically report this information to the 
Commission for Lawyer Discipline and grievance committee members, and should also provide summary 
information to the public through the State Bar website.  When establishing this improved tracking 
system, the chief disciplinary counsel should consider the following factors:

Linking rule violations with the sanction imposed, including cases diverted to the Grievance Referral 
Program 
Tracking aggravating and mitigating factors used in developing sanction recommendations 
Tracking how often sanction decisions align with the sanction guidelines adopted under 
Recommendation 2.9 
Tracking sanctions by grievance committee district to assist in evaluating regional patterns and 
facilitate future training efforts of grievance committee volunteers  

Collecting, analyzing, and reporting trend data on sanction outcomes would help evaluate consistency 
throughout the state, and help decision makers adjust approaches as needed in imposing sanctions.  This 
data would also provide greater transparency to the public and policymakers about how the discipline 
system functions overall.  

2.12  Direct the State Bar to post more information on its website about attorney 
disciplinary actions.

This recommendation would increase transparency and improve the ability of people to make informed 
decisions about attorneys they may hire by providing better access to information that is already public.  
The State Bar would post more detailed information regarding attorney disciplinary history on its 
website, as follows:

All disciplinary action taken against attorneys should be listed and generally described as part of 
the attorney’s profile, removing the current 10-year time limit.
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The full text of disciplinary judgments entered by local grievance committees or district courts that 
are already public records should be provided as a link from attorney profiles.

In implementing this recommendation, the State Bar should aim to post as much historical information 
as practical.

2.13 Direct the Office of the Chief Disciplinary Counsel to more proactively provide 
assistance to complainants in understanding reasons for complaint dismissal. 

The chief disciplinary counsel should revise its current form letters to include both an explanation of 
how the grievance system works and more specific reasoning for grievance dismissals, when applicable.  
As part of this recommendation, the chief disciplinary counsel should include language offering to assist 
complainants over the phone to help understand reasons for dismissal, and list a specific contact person 
and phone number.  This recommendation would help complainants understand the discipline system 
and improve public satisfaction with the process overall.  

Fiscal Implication 

These recommendations would not have a fiscal impact to the state, as the State Bar receives no state 
funds and operates outside of the appropriations process.
Recommendation 2.2 would not have a fiscal impact to the agency, but would require many licensed 
attorneys to pay about $40 for a fingerprint background check through DPS.  The chief disciplinary 
counsel could handle any related increased workload within current resources.
Recommendation 2.4 would have a fiscal impact to the State Bar of about $114,466 annually.  The Office 
of the Chief Disciplinary Counsel would need an additional attorney and an administrative support 
position to process the trust account overdraft notifications received from financial institutions and 
conduct the appropriate follow-up actions needed.  
Recommendation 2.6 could have a fiscal impact to the State Bar, but the exact amount would depend 
on implementation and could not be estimated.  Hearings to resolve disciplinary cases sooner would 
require reimbursement of travel costs for grievance committee members and chief disciplinary counsel 
staff.  However, these costs could be offset if these hearings are successful in resolving more cases sooner 
and avoiding lengthy and expensive litigation.  The chief disciplinary counsel could also mitigate these 
costs by use of teleconference when appropriate.     
Querying the National Lawyer Regulatory Data Bank as directed by Recommendation 2.10 is free 
of charge to the State Bar, but could result in the need to take additional disciplinary action against 
attorneys sanctioned in other states.  However, the chief disciplinary counsel indicates staff could handle 
any workload increase within current resources.  

1 Supreme Court of Texas, Texas Disciplinary Rules of Professional Conduct, accessed March 12, 2016, https://www.texasbar.com/AM/
Template.cfm?Section=Lawyers_Home&Template=/CM/ContentDisplay.cfm&ContentID=27271; Supreme Court of Texas, Texas Rules of 
Disciplinary Procedure, January 15, 2015, https://www.texasbar.com/AM/Template.cfm?Section=Home&ContentID=25766&Template=/CM/
ContentDisplay.cfm. 

2 State Bar of Texas, Commission for Lawyer Discipline Annual Report, 17, August 31, 2015, https://www.texasbar.com/Content/
NavigationMenu/ForThePublic/ProblemswithanAttorney/GrievanceEthicsInfo1/CommissionforLawyerDisciplineAnnualReport.pdf. 
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3 All citations to Texas statutes are as they appear on http://www.statutes.legis.state.tx.us/.  Section 411.100, Texas Government Code.
4 Section 411.1005, Texas Government Code.
5 Texas Rules of Disciplinary Procedure, Part VIII Compulsory Discipline; Section 81.078, Texas Government Code.
6 Board of Disciplinary Appeals, Report 2015, 8–9, August 31, 2015, http://txboda.org/sites/default/files/PDFs/Report2015_0.pdf.
7 Texas Rules of Disciplinary Procedure, Part IX Reciprocal Discipline.  
8 American Bar Association, “Rule 22, Model Rules for Lawyer Disciplinary Enforcement,” accessed March 7, 2016, http://www.

americanbar.org/groups/professional_responsibility/resources/lawyer_ethics_regulation/model_rules_for_lawyer_disciplinary_enforcement/
rule_22.html. 

9 Texas Disciplinary Rules of Professional Conduct, Rule 1.14, Safekeeping Property.  
10 American Bar Association, “Rule 2, Model Rules for Trust Account Overdraft Notification,” accessed March 12, 2016, http://www.

americanbar.org/groups/professional_responsibility/resources/client_protection/orule2.html; American Bar Association, “Jurisdictions with 
Trust Account Overdraft Notification Rules,” December 2015, http://www.americanbar.org/content/dam/aba/administrative/professional_
responsibility/trust_chart.authcheckdam.pdf.

11 Wisconsin Court System, Trust Account Annual Report, accessed March 8, 2016, https://www.wicourts.gov/services/attorney/docs/
trustannualreport.pdf.

12 Examples include Texas Medical Board (Section 153.007, Texas Occupations Code), Texas State Board of Pharmacy (Section 565.058, 
Texas Occupations Code), and Texas Department of Licensing and Regulation (Section 51.3512, Texas Occupations Code).  

13 American Bar Association, “Rule 14, Model Rules for Lawyer Disciplinary Enforcement,” accessed March 12, 2016, http://www.
americanbar.org/groups/professional_responsibility/resources/lawyer_ethics_regulation/model_rules_for_lawyer_disciplinary_enforcement/
rule_14.html.

14 Sunset Advisory Commission, State Bar of Texas Staff Report, March 2002, 23, https://www.sunset.texas.gov/public/uploads/files/
reports/State%20Bar%20of%20Texas%20Staff%20Report%202003%2078%20leg.pdf. 

15 22 T.A.C. Section 179.6.
16 Section 81.0753, Texas Government Code.
17 American Bar Association, “Rule 11, Model Rules for Lawyer Disciplinary Enforcement,” accessed March 9, 2016, http://www.

americanbar.org/groups/professional_responsibility/resources/lawyer_ethics_regulation/model_rules_for_lawyer_disciplinary_enforcement/
rule_11.html.

18 State Bar of Texas, State Bar Board Policy Manual, 6.09 Grievance Referral Program. 
19 Texas Rules of Disciplinary Procedure, Rule 2.18 and Rule 3.10 Imposition of Sanctions.  Rule 3.10 is nearly identical to Rule 2.18, but 

lists two additional factors district courts are required to use in determining appropriate sanctions. 
20 223 out of 318 sanctions imposed in fiscal year 2014–2015 involved attorneys with prior disciplinary history.  
21 Title 22 T.A.C. Chapter 190.
22 Florida Bar, Florida’s Standards for Imposing Lawyer Sanctions, updated May 2015,   https://www.floridabar.org/TFB/TFBResources.

nsf/Attachments/18F71B077A612FB785256DFE00664509/$FILE/Standards%20for%20Lawyer%20Sanctions.pdf?OpenElement; State Bar 
of California, Rules of Procedure of the State Bar of California, Title IV Standards for Attorney Sanctions for Professional Misconduct, January 1, 2016, 
http://rules.calbar.ca.gov/portals/10/documents/Rules_Title5_Procedure.pdf; American Bar Association, Standards for Imposing Lawyer Sanctions, 
February 1992, http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/corrected_standards_sanctions_
may2012_wfootnotes.authcheckdam.pdf. 

23 New York State Unified Court System, “Departmental Disciplinary Committee,” accessed March 16, 2016, http://www.nycourts.gov/
courts/ad1/committees&programs/ddc/index.shtml; Florida Bar, “How to find public record attorney discipline information at floridabar.org: 
user-friendly instructions for the public and the media,” accessed March 16, 2016, http://www.floridabar.org/tfb/TFBLawReg.nsf/9dad7bbda218
afe885257002004833c5/1515ea541926b86c85257af0005f673a!OpenDocument. 
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iSSue 3 
The State Bar Does Not Maximize Informal Dispute Resolution to Most 
Effectively Resolve Grievances Against Attorneys.   

Background 

Many problems between clients and attorneys involve minor disputes, such as communication breakdowns, 
that may not rise to the level of ethical misconduct by attorneys.  To help with these lower-level cases, the 
State Bar created the Client-Attorney Assistance Program to resolve problems that are not well suited to 
the formal grievance process.  Some of these lower-level grievances are described in the textbox, Typical 
Disputes Addressed by the Client-Attorney Assistance Program.1  Though these types of disagreements are 
minor, when left unresolved, they can easily end up as formal grievances filed against an attorney.
Client-Attorney Assistance Program staff answers a 
helpline to assist callers in understanding the grievance 
system and provides informal dispute resolution services.  
These services can be as simple as staff making phone calls 
or writing letters on the client’s behalf, often producing 
positive results.  In State Bar fiscal year 2014–2015, the 
program received 22,137 inquiries from the public and 
closed 1,103 informal dispute resolution cases.  Program 
staff successfully restored communication between clients 
and their attorneys in 84 percent of those cases.2    
The Office of the Chief Disciplinary Counsel and the 
Client-Attorney Assistance Program have complimentary 
roles in addressing the broad spectrum of issues clients 
may have with their attorneys.  The chief disciplinary 
counsel is the State Bar’s enforcement arm, responsible for investigating allegations of ethical misconduct 
by licensed attorneys, such as mishandling client funds or failing to disclose conflicts of interest.  Appendix 
D and Issue 2 describe the attorney discipline system in more depth, including the chief disciplinary 
counsel’s role in evaluating grievances, investigating allegations of misconduct, and pursuing litigation 
against attorneys when appropriate.  In contrast, the Client-Attorney Assistance Program focuses on 
helping the public resolve less serious concerns stemming from customer service problems that are 
unlikely to proceed far in the formal disciplinary process, and have a better chance of being resolved 
through informal means.

Typical Disputes Addressed by the 

Client-Attorney Assistance Program

Poor client-attorney communication, such as 
failure to return phone calls 
Lack of attention to and preparation for a client’s 
case
Attorney not keeping appointments with client
Attorney not providing documents or files when 
requested  
Fee disputes

Source: Commission for Lawyer Discipline Annual Report, 
2013–2014

Findings 

The Office of the Chief Disciplinary Counsel does not make 
effective use of early informal dispute resolution to resolve low-
level grievances. 

The State Bar’s current approach does not optimize the use of the Client-
Attorney Assistance Program to divert low-level issues from the formal attorney 
discipline system, as described on the following page.  
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Ineffective referral process.  The current system does not allow for early 
screening and diversion of a significant number of minor grievances 
from the formal and lengthy attorney discipline system, with frustrating 
results.  The chief disciplinary counsel estimates about 10 percent of formal 
grievances filed each year, or 700 to 800 individual cases, could likely be 
resolved through early intervention by the Client-Attorney Assistance 
Program’s informal dispute resolution services.  
When an individual files a formal grievance that could clearly benefit 
from an attempt at early informal dispute resolution, the chief disciplinary 
counsel has no option to refer these issues to the Client-Attorney Assistance 
Program.  Instead, the chief disciplinary counsel must proceed down the 
lengthy formal grievance process, designed to ensure allegations of serious 
ethical misconduct receive thorough investigation and provide attorneys 
with ample due process to respond before any action is taken against 
their license.  Processing low-level problems in this way can take up to 
14 months from investigation to resolution.  Often, the chief disciplinary 
counsel dismisses these more minor grievances because they do not meet 
criteria for a rule violation.  Even if these types of grievances do qualify 
as minor misconduct and proceed past the investigation phase, they may 
involve issues such as an attorney failing to return a client’s file, which 
the client and attorney could have resolved much earlier and more easily.  
Statute does require one type of referral to the Client-Attorney Assistance 
Program, but only at an ineffectually late date after the chief disciplinary 
counsel has fully evaluated and dismissed a grievance through the formal 
process.3  Attempting voluntary mediation after a formal dismissal is not 
as effective as screening and referring low-level cases early in the grievance 
process because the attorney has little incentive to participate.  In fiscal 
year 2014–2015, only 16 out of 40 referrals of dismissed grievances for 
voluntary mediation resulted in restored communication.  This success rate 
of 40 percent is much less than the program’s typical 80 percent rate for 
issues handled on the front end.  
Procedural barriers.  The Texas Rules of Disciplinary Procedure, which 
govern the grievance process, do not specifically contemplate a clear link 
between the formal attorney discipline system and the informal dispute 
resolution offered by the Client-Attorney Assistance Program.  While 
State Bar staff has internally identified a need to develop clear procedures 
to better use informal dispute resolution, they have not attempted to adjust 
these rules because of the cumbersome referendum process, as described 
in Issue 1.  Current rules set time limits for processing grievances that 
make it nearly impossible for the chief disciplinary counsel to refer minor 
issues to the Client-Attorney Assistance Program for an initial attempt at 
informal resolution.4  Further, confidentiality provisions in the procedural 
rules strictly prevent sharing of grievance information outside the attorney 
discipline system, including with the Client-Attorney Assistance Program.5  

The Grievance Oversight Committee, an advisory group which assists 
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the Supreme Court in evaluating the attorney discipline system, has also 
suggested creating more avenues for early, informal resolution of grievances, 
such as through a referral system.  However, the committee acknowledged 
that the current procedural rules present a barrier to implementing such 
improvements.6   

Other states’ attorney discipline systems more clearly provide 

for early informal resolution of minor grievances.  

Sunset staff identified several states in which an office similar to the Client-
Attorney Assistance Program has a role in attempting early, informal resolution 
of certain low-level grievances before they proceed.  For example, Florida, 
Arizona, Oregon, Utah, Missouri, and Massachusetts all have informal dispute 
resolution as a clear step in the attorney discipline system.7  Texas could benefit 
from similarly creating such a clear link and referral process. 

Recommendations 

Change in Statute 

3.1 Require a referral process to divert minor issues from the formal grievance system 

to the Client-Attorney Assistance Program for informal dispute resolution.   

This recommendation would require a formal link between the grievance process and the Client-Attorney 
Assistance Program, clearly authorizing the chief disciplinary counsel to refer minor grievances to 
early informal dispute resolution.  To implement this recommendation, the State Bar should work with 
the Supreme Court on needed rule modifications, such as changes to the Texas Rules of Disciplinary 
Procedure.  Rule changes should include the following elements:       

General criteria to define the types of grievances the Office of the Chief Disciplinary Counsel may 
refer to the Client-Attorney Assistance Program 
Modifications to current timelines for processing grievances to accommodate cases referred for 
informal resolution, including a time limit by which a grievance must be resolved through informal 
dispute resolution or be referred back to the formal grievance process for further action 
Amendments to the current confidentiality rules to allow the chief disciplinary counsel and the 
Client-Attorney Assistance Program to share information as appropriate for referred cases  

The State Bar and Office of the Chief Disciplinary Counsel should also modify other internal policies 
and procedures as necessary to implement these changes.  This recommendation would help resolve a 
significant number of client-attorney issues more quickly, improve overall public satisfaction with the 
grievance process, and provide a clear incentive for attorneys to participate to avoid returning to the 
formal grievance process for further action.  

3.2  Repeal the requirement to refer dismissed grievances to the Client-Attorney 

Assistance Program. 

This recommendation, in combination with Recommendation 3.1, would help refocus efforts on resolving 
low-level grievances early through informal dispute resolution instead of after dismissal, when success 
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is less likely.  Eliminating this requirement would help the Office of the Chief Disciplinary Counsel 
and Client-Attorney Assistance Program better focus resources and avoid frustration with a process 
that occurs too late to be effective.        

Fiscal Implication 

These recommendations would not have a fiscal impact to the state, since the State Bar does not receive 
state funds and is not subject to the appropriations process.  
The State Bar estimates that Recommendation 3.1 would have an annual fiscal impact to the State Bar’s 
General Fund of about $37,136 per year to support one additional staff person for the Client-Attorney 
Assistance Program to process the additional dispute resolution cases the chief disciplinary counsel would 
likely refer.  While Recommendation 3.2 would eliminate dismissed grievances the chief disciplinary 
counsel refers to the Client-Attorney Assistance Program under current law, the reduction would not 
be enough to significantly offset the added work created by Recommendation 3.1.  
Referring more low-level grievances for informal dispute resolution would allow the chief disciplinary 
counsel to focus resources on more high-priority cases, but would not produce a fiscal savings.  Intake 
and classification staff would still process and evaluate grievances to determine if they are appropriate 
for referral to the Client-Attorney Assistance Program and the limited investigative savings would be 
spread across the state.  Ultimately, the changes would make the process more efficient by resolving 
minor issues more quickly, but not at a lower overall cost.

1 State Bar of Texas, Commission for Lawyer Discipline Annual Report, 27, August 31, 2014, https://www.texasbar.com/AM/Template.
cfm?Section=Grievance_and_Ethics_Information2&Template=/CM/ContentDisplay.cfm&ContentID=19926.

2 State Bar of Texas, Commission for Lawyer Discipline Annual Report, 27, August 31, 2015, https://www.texasbar.com/Content/
NavigationMenu/ForThePublic/ProblemswithanAttorney/GrievanceEthicsInfo1/CommissionforLawyerDisciplineAnnualReport.pdf. 

3 All citations to Texas statutes are as they appear on http://www.statutes.legis.state.tx.us/.  Section 81.072(e)(1), Texas Government 
Code.

4 Supreme Court of Texas, Texas Rules of Disciplinary Procedure,  January 14, 2015, https://www.texasbar.com/AM/Template.
cfm?Section=Home&Template=/CM/ContentDisplay.cfm&ContentID=25766.

5 Texas Rules of Disciplinary Procedure, Rule 2.16.
6 Grievance Oversight Committee, Report 2008, accessed February 24, 2016,   http://www.txgoc.com/Reports/Final_2008_GOC_Rept.

pdf;  Grievance Oversight Committee, Report 2007, accessed February 24, 2016,  http://www.txgoc.com/Reports/GOC_Final_07_Report.pdf. 
7 “Rules Governing the Missouri Bar and the Judiciary” Missouri Supreme Court, accessed February 25, 2016, http://www.courts.

mo.gov/courts/ClerkHandbooksP2RulesOnly.nsf/c0c6ffa99df4993f86256ba50057dcb8/bc06c245b5bbdab886256ca6005211c6?OpenDocument; 
“How do I Complain Against an Attorney?” Utah State Bar, accessed February 25, 2016, http://www.utahbar.org/cap-request-form/; “If You Have  
Problem With a Lawyer” Oregon State Bar, last modified September 2011,   https://www.osbar.org/cao/; “Attorney and Consumer Assistance 
Program” Office of the Bar Counsel, last modified 2006, http://www.mass.gov/obcbbo/acap.htm; “Attorney Discipline Information” Florida Bar, 
last modified February 23, 2016, http://www.floridabar.org/tfb/TFBConsum.nsf/0a92a6dc28e76ae58525700a005d0d53/dbac6623cf5c015f85257
a3f0060b781!OpenDocument#FileComplaintAgainstLawyer; “Attorney/Consumer Assistance Program” State Bar of Arizona, accessed February 
25, 2016, http://www.azbar.org/lawyerconcerns/disciplineprocess/acap/.
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